Birthright Citizenship

In 1993 the New York Times published an article that told the story of Senay
Kocadag, a young woman born and raised in Berlin whose parents were immi-
grants from Turkey. Kocadag was 22 at the time, completing a degree in business
administration. She had been educated in Germany and had lived her entire life
there, leaving only for vacations. Yet she was not a citizen. “[I]t’s frustrating,” she
was quoted as saying. “I'm completely at home here, and when I visit Turkey,
I feel like a foreigner. But this society doesn’t want to recognize me or accept me
as German.”!

The Times story contrasted Kocadag’s situation with that of people born in
the United States who automatically receive citizenship at birth. Although the
article did not say so explicitly, the implication was clear. The American policy
was better. It treated people more fairly.

What should we think of this? Was the Times right to suggest that the American
policy was morally superior or was that an expression of American cultural
\imperialism, projecting the view that the American way is always the best way

and failing to respect the rights of other democratic states to choose their own
p = policies? If Kocadag had been born after 2000, she would have received German
citizenship automatically at birth, because by then Germany had changed its cit-
;un.\ ship law.> What should we think about this change in German policy? Was
‘this merely a normal policy decision like raising or lowering taxes or spending

eve y democratic state is morally free to decide for itself in accord with its own
rities (at least within wide limits), or was it a decision that involved funda-
bt that under international law, Germany, as a sovereign state, had the legal

nnv. to keep its old citizenship law or to adopt the new one and that no

orally free to keep its old law or whether it was morally obliged to change
bach democracy morally free to determine for itself the criteria it will use
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in granting citizenship at birth? Alternatively, are there standards of justice that
govern birthright citizenship in contemporary democracies, setting moral limits
to state discretion on this issue?

In this chapter I defend the latter view:? Justice requires that democratic states
grant citizenship at birth to the descendants of settled immigrants.

Preliminaries

This chapter and the next one form a unit, exploring questions about access
to legal citizenship for settled immigrants, that is, immigrants who have legal
authorization to reside on an ongoing basis in the state where they are living,
and for their descendants.* In this chapter I focus only on children born to set-
tled immigrants in the new state where the immigrants are living. In the next
chapter I explore questions about access to citizenship for those who arrive
after birth.

Throughout this chapter and the next one, for reasons given in the introduc-
tion, L am simply presupposing that the questions I ask about access to citizen-
ship arise in the context of an international order which divides the world into
independent, sovereign states and within a moral framework that includes what
I have called the conventional moral view on immigration, that is, that states are
morally free to exercise considerable discretionary control over the admission
and exclusion of immigrants despite the differences between states.

Finally, my discussion in this chapter and the next focuses on immigrants’
access to citizenship as a legal status.® As we will see in chapter 5, the importance
of citizenship as a legal status is often exaggerated. Indeed, we could imagine
other ways of institutionalizing the legal functions of citizenship asa legal status,
perhaps eliminating the need for such a formal status altogether.® Nevertheless,
the legal status of citizenship does matter in some important respects now. For
example, the legal status of citizenship is normally a prerequisite for voting in
national elections. The status of citizenship also has implications under inter-

national law, entailing a right to diplomatic protection and a right to enter and
reside in any state where one is a citizen. Above all, it is through the granting
of legal status as a citizen that a modern state officially recognizes someone as

a member of the political community. These facts about what the legal status

of citizenship means today provide the anchor for my reflections in these two
chapters. Over the course of the next two chapters, I will argue that there are

moral principles that should govern access to the legal status of citizenship wum
that these principles apply to every contemporary democratic state in Europe

and North America.
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Birth and Belonging

How do people usually become citizens in democratic states? Most people
acquire their citizenship automatically at birth. Birthright citizenship is such a
familiar political and legal practice that it is hard even to notice it” Indeed, it
seems so natural that when immigrants acquire citizenship after arriving in their
new state, we call the process “naturalization.” But legal citizenship is not a natu-
ral category, and acquiring citizenship is not a natural outcome of being born.
People acquire citizenship as a result of some chosen set of legal rules, some
political practice that states have established.

Does birthright citizenship make sense morally? In some ways granting citi-
zenship at birth seems like an odd practice from a democratic perspective. After
all, contemporary democracies emerged historically as a challenge to social
orders based on inherited status.® When democratic theorists ask who should be
included in the citizenry, they usually emphasize factors like ongoing subjection
to the laws or long-term residence in a state and participation in its civil society,
and they appeal to norms like consent to authority and participation in decisions
that affect one’s interests.” These sorts of considerations will play an important
role in the next chapter when we turn to the issue of naturalization for adult
immigrants, but they cannot easily be applied to babies. Newborns have no past
(outside the womb) so one cannot appeal to their experience as a justification for
granting them citizenship. They cannot be political agents, deliberating among
political alternatives and exercising political will through voting and running for
office. So, we cannot appeal directly to their right to consent or to participate as
ajustification for granting them citizenship. So, why do democratic states confer
citizenship on newborn infants?

One part of the answer to that question is the modern international sys-
tem. The world is divided up into states. Everybody is supposed to be assigned
to some state, and that state is responsible, in certain respects, for its citizens.
m.ﬁnn_mmmummm, not having any formal nationality, is a problem from the perspec-
tive of the international system. It is also a problem from the perspective of the

. individual. Being stateless is a precarious and vulnerable condition in the mod-

em world. That applies to babies as well.
_ The way the modern world is organized may give us one reason why every-
one should be assigned some citizenship at birth, but it does not explain why

- any particular state ought to grant citizenship to any particular child. Indeed the

..nm.nnmm_n of state sovereignty, which is a key part of the international system,
c .nm.nwnr state the authority to decide for itself how to allocate its citizenship.
S international convention on human rights that prohibits states from
SRy depriving an individual of her nationality once she has it and another
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international convention on statelessness that provides guidelines for grant-
ing nationality to individuals who do not automatically get some citizenship at

“birth, but there are no general guidelines for how states ought to assign citizen-
ship, whether at birth or afterwards." From the perspective of the international
system, what matters primarily is that everyone has some citizenship not which
citizenship anyone has.

Another answer to the question of why democratic states confer citizenship on
babies is that even infants are moral persons. They cannot (yet) exercise political
agency but they can be and are bearers of legal rights. So, the state has a duty to
recognize them as moral persons and to protect their rights. Someone might say
that the state acknowledges this duty by making the babies citizens. This response
is more salient from a democratic perspective. It draws appropriate attention to
the moral status of babies as persons and to the duty of the state to recognize that
moral status by granting babies legal rights, but it does not yet explain why those
legal rights should include the status of citizenship. After al], the state has a duty
to respect the moral personhood and protect the legal rights of all those within its
jurisdiction, even temporary visitors. It does not have to make them citizens to do
this. So, we are back at the question of why a democratic state confers its citizen-
ship at birth on particular infants and why it should do so.

The answer to that question has to lie in our sense of the moral relevance of

the connections that are established at birth between a particular baby and a
particular political community. Let’s look first at the sorts of connections that

" make it morally obligatory for democratic states to grant citizenship at birth
to the children of citizens. This will enable us to see that the children of immi-
grants have similar sorts of connections and so similar moral claims to birthright

citizenship.

The Children of Resident Citizens

Consider first children who are born to parents who are citizens of the state
where their children are born and who live in that state as well. In other words,
the baby’s parents are resident citizens. Every democratic state grants citizenship
automatically to such children at birth.!" Some readers may be inclined to say
“Of course!” (or something less polite). It may seem intuitively obvious that this
practice makes moral sense, but I want to make the underlying rationale explicit,
and that rationale is not self-evident. As I noted above, birthright citizenship
is not a natural phenomenon. It is a political practice, even when it concerns
the children of resident citizens. What justifies this practice from a democratic

perspective?

Some will want to point out that granting citizenship at birth to the childrenof
resident citizens is in the state’s interest. That is a highly plausible claim, although'
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anyone with a little imagination could come up with circumstances under which
a state might find it in its interest not to grant citizenship to the children of some
segment of its resident citizen population. In any event, my question is not why
states follow this practice but whether they are morally obliged to do so. The fact
that a policy is in the state’s interest does not prove that the policy is morally per-
missible, and I want to know something more than that. I want to know whether
the policy is morally required. Would a state act wrongly, from a democratic per-
spective, if it did not grant citizenship to the children of resident citizens? Is this
something that justice requires? My answer to both of these questions is “yes.”
The challenge is to explain why.

Babies do not appear upon the earth unconnected to other human beings.'?
A baby emerges physically from her mother, of course, but she enters a social
world. From the outset, she has various sorts of relationships and belongs to var-
ious sorts of human communities. She is connected to people, most intimately
to parents and siblings, and through them to friends and more distant family
members. Of course, these connections vary enormously. Her family may have
one parent or two; the parent(s) may or may not be physically related to her;
the extended social network may be large or small, intense or diffuse; it may or
may not involve a religious or a cultural community into which she is welcomed
as a new member. Unless a child is very unlucky, however, she will, from the
moment of her birth, have connections to other human beings who feel an inter-
est in and a responsibility for her well-being (even though the degree of interest
and responsibility will vary enormously across individuals and communities).
In various ways, these connections will affect not only the child’s well-being but
also her identity. Who we are depends in large part on how we see ourselves in
relation to others, and how they see us.

One important relationship for a new baby is her relationship with a partic-
ular political community, namely, the state where she lives. We are embodied
creatures. Most of our activities take place within some physical space. In the
modern world, the physical spaces in which people live are organized politically
.w.nBE.m% as territories governed by states.' So, even though a baby cannot exer-
cise any political agency, the state where she lives matters a lot to her life. As

g 1 Monmm above, the state can and should recognize her as a person and a bearer
-~ ofri : .
. rights. Beyond that, the state where she lives inevitably structures, secures

% mn..._ wno:.pogm her relationships with other human beings, including her fam-
,_.—& in various ways. Indeed, the state has a fallback responsibility for the baby’s

+ well-being in case of a catastrophic failure of familial relationships (e.g., paren-

& death, v
. death, violence, or abandonment). In addition, the state has a wide range
ot responsibilities for the welfare and security of those living within its terri-

. MnO ) : .
Q (though particular states interpret and implement these responsibilities in
ditierent ways),
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When a baby is born to parents who are resident citizens, it is reasonable to
expect that she will grow up in that state and receive her social formation there.
Her parents will play an important role in that formation, of course, but so will
the state through its educational system. Her life chances and choices will also

- be affected in central ways by the state’s laws and policies. Although a child can-
not exercise political agency at birth, she will be able to do so as an adult. If she
is to play that role properly, she should see herself prospectively in it as she is
growing up. She needs to know that she will be entitled to a voice in the com-
munity where she lives and that her voice will matter. In addition, political com-
munities are an important source of identity for many, perhaps most, people in
the modern world. A baby born to resident citizens is likely to develop a strong
sense of identification with the political community in which she lives and in
which her parents are citizens. She is likely to see herselfand to be seen by others
as someone who belongs in that community. All of these circumstances shape
her relationship with the state where she is born from the outset. They give hera
fundamental interest in being recognized as a member of that particular political
community. Granting her citizenship at birth is a way of recognizing that rela-
tionship and giving it legal backing.

But why is granting her citizenship the appropriate way of recognizing this
relationship? In the modern world, citizenship is the legal status by which we
recognize a human being as an official member of the political community. This
is not a necessary truth about the meaning of citizenship, but it is a fact about
what citizenship means in contemporary democracies. Similarly, it is a fact that
legal citizenship is a status that can be held by children as well as adults. Even
human beings who are too young to exercise all of the rights or bear all of the
duties that adult citizens bear can be citizens."

The legal differences between adults and children should probably lead us
to be more careful in deploying the rhetoric of equal citizenship because that

rhetoric sometimes obscures children from our view. Nevertheless, the lan-

guage of equal citizenship does capture an important truth about the relation-

ship between citizen children and their political community. A young citizen
will automatically acquire all of the rights and face all of the duties of an adult
citizen once she reaches the age of maturity.'s She does not have to pass any tests

or meet any standards to qualify for full citizenship. Thus, the child citizen is =
recognized as a full member, in important respects, even before she is capableof &

political agency or in possession of all of the rights of an adult citizen.

Birthright citizenship rests upon expectations that may not be fulfilled. The:
If this happens after the child has
spent much of her youth in the state, it is irrelevant to her claim to citizenship®
because the child will have developed her own connections to the political com-
munity and will have been profoundly shaped by her upbringing within the

child’s parents may take her abroad to live.
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state, even if she has not yet reached adulthood. But what if the family leaves
while the child is still quite young? She may never develop the anticipated deep
connections with the political community, but she will still have its citizenship.
And citizenship tends to be sticky. Once granted, it is relatively hard to take back.
So, a child of resident citizens who is granted citizenship at birth will probably
keep that citizenship even if her parents move elsewhere and she does not grow
up in the political community after all. Is that something to be concerned about?

I don’t think so, at least in the absence of some plausible story about why this
is likely to happen with great frequency and why it would create problems for
the political community. If a child of resident citizens gets birthright citizenship
and then leaves at a young age with her parents and grows up abroad, this sim-
ply means that the state has extended citizenship and the right to return to the
political community to someone who was not raised there as had been expected.
Relationships are always vulnerable to the possibility of disruption and discon-
nection. That is not a good enough reason to make only tentative commitments.
It would be wrong for a state to hand out citizenship capriciously or randomly,
but granting citizenship at birth to the children of resident citizens is neither
random nor capricious, even if some of those who get citizenship leave and
never return. No great harm is done to the community or to any individual if a
state grants citizenship to someone whom it expects to live within its boundar-
ies on an ongoing basis but who turns out, for whatever reason, not to do so. In

SE R
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a democratic state, citizenship policy should err on the side of inclusion. The
fact that some children of resident citizens may leave is not a sufficient reason to
deny citizenship to all of them.'¢ In sum, birthright citizenship for the children
of resident citizens makes moral sense as a practice because it acknowledges the
realities of the child’s relationship to the community and the fundamental inter-
est she has in maintaining that relationship. In a democratic framework, the state
w.mBoSE obliged to take these sorts of fundamental interests into account in
:.m .nEumsme policies.!” Granting citizenship at birth to the children of resident
5 citizens is not just an administrative device that serves the state’s interests. In a
T .wa.n_m in which every child is supposed to be assigned some citizenship at birth
. itisamoral imperative. It would be unjust to do otherwise. ~
- In thinking about the moral logic underlying birthright citizenship for the

L : tice of nwh.;maw.uns democratic states, all that matters is that the baby’s
: m“w mMm citizens of the state where the baby is born and that they live there.
g depends upon the baby’s ancestry beyond her parents. The transmis-
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believe or value in general. These considerations and many others might be rel-
evant if one were thinking about questions of belonging and exclusion from a
sociological perspective, but they don't matter when the question is about the
transmission of citizenship at birth.

Limiting what is relevant to birthright citizenship for the children of resident
citizens is not some radical philosophical proposal. It is the way existing legal
regimes treat this question in every contemporary democratic state. And so they
should. In the past states restricted birthright citizenship on the basis of race,
religion, and ethnicity, but no one defends that sort of policy today. The fun-

* damental democratic principles of equal citizenship and respect for individual
rights clearly exclude the idea of limiting access to citizenship on those sorts of
grounds. Similarly, at birth, children have no cultural commitments or values or
beliefs, so it is not possible to assign citizenship to them on the basis of such fac-
tors. The prerequisites for an undisputed right to the acquisition of citizenship
at birth may legitimately involve only certain forms of connection to the com-
munity—important forms of connection but also ones that are limited in their
content. They may involve only questions about the child’s birthplace and about
the legal status and residence of the child’s parents.

The Children of Emigrant Citizens

I have focused so far on children born in a state to citizen parents who live there.
That is, statistically, the normal case. But there is another group of citizens to
consider—emigrant citizens, i.e., people who have moved abroad but who retain
their citizenship in their country of origin. Let’s call them emigrants for short.
What sort of access should the children of emigrants have to citizenship in their
parents’ country of origin, at least if that country is a democracy?
Let’s start again with actual practice. So far as I have been able to determine,
. every country in Europe and North America grants some sort of birthright enti-
tlement to citizenship to children born abroad to emigrants.” Often the child
of emigrants simply becomes a citizen of her parents’ country of origin at birth
as a matter of law. Sometimes, the child has access to citizenship as an optional
right. For example, the parents have to register the child with a consulate or
fill out some form in order for her to gain citizenship status. In a few cases this
transmission of parental citizenship is made contingent upon the child spending
some time living in the country of parental origin before a certain age. Finally,
the capacity of the children of emigrants to pass on that citizenship to their own
descendants is sometimes limited in significant ways.

Let me illustrate from my own experience. My wife Jenny and I are American
citizens. We were both born and raised in the United States and began our work- =

ing careers there. We moved to Canada to pursue professional opportunities;
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and our two sons were born in Canada. Because of our American citizenship,
our children automatically became American citizens at birth, even though they
also obtained Canadian citizenship at birth because Canada grants citizenship
to anyone born on Canadian territory. Their American citizenship is not con-
tingent. In other words, they will not lose their American citizenship unless
they voluntarily renounce it. But their American citizenship differs from ours
in one important way. Their capacity to pass on American citizenship to their
own children is limited. If one of our sons has a child who is born outside the
United States (and whose other parent is not an American), the child will not
become an American citizen at birth—or indeed have any claim to American
citizenship—unless our son has lived in the United States for a few years before
the child is born. The point of this policy is to limit the indefinite transmission
of American citizenship to people who have no real connection to the United
States.

What should we make of this practice of granting birthright citizenship to
the children of emigrants but limiting its subsequent transmission?"” I think this
sort of policy is not only morally permissible but also morally required, at least

within a certain discretionary range.

One possible justification for the practice is that it is a way for states to meet
their general obligation to avoid statelessness. That is not entirely implausible,
but if that were the only reason for the practice it would seem hard to explain
why the children of emigrant citizens acquire their parents’ citizenship even if
they also obtain citizenship at birth in the state where their family lives.* That is
often the case, as the story about my children illustrates. So, I think we have to
look for a deeper rationale.

Leaving aside questions about the merits of specific rules, I think the gen-
eral pattern of granting birthright citizenship to the children of emigrant citizens
‘makes moral sense from a democratic perspective. It reflects a normative logic
‘that is similar in some respects to the one that underlies birthright citizenship

. for the children of resident citizens, namely that moral claims to a particular citi-
zenship at birth derive from the baby’s connections to that political community
and the ways in which those connections are likely to affect the child’s interests
and identity. In other words, having parents who are citizens matters morally to
% - achild’s claim to citizenship because it means that the child has important social
connections to the community.

~ By definition, a child born abroad to emigrants is not connected to her par-
ents’ political community through birthplace and residence. In that respect, her
ms to birthright citizenship are weaker than the claims of a child born in
state where her parents are citizens. Nevertheless, her claims are still strong
: Jm_.:”o warrant recognizing her as a member of the community. A baby born
d will have important ties to her parents’ original political community
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through her immediate family, not because of some imagined genetic link to
most other citizens but because of her social situation and her existing and
potential relationships. She has a reasonable prospect of growing up in the state
if her parents decide to return there. In the meantime, she will almost certainly
have relatives and family friends there whom her family will visit, and she is
likely to acquire cultural and emotional ties to the country through her parents.
Her parents’ identities are likely to be shaped in powerful ways by the country
they have left, and they may well want to pass that identity on to their child.

At the same time, states are, above all, territorial communities. Citizenship
status should not become too disconnected from that fact. The emigrants them-
selves have a direct connection to the state, having lived on its territory. The
potential for the children to live there, if their parents take them back, is strong
enough to justify their citizenship. But if the children don't live there, it’s less
plausible to pass on citizenship to a generation twice removed from the one that
did live there.

Let me again illustrate these general points from my own experience. As
I noted, our sons acquired Canadian citizenship at birth. Nevertheless, it was
very important to us that our children also have American citizenship. For one
thing, our children were born relatively soon after we moved to Canada. We
still saw ourselves then primarily as Americans rather than Canadians, and we
wanted our children to have an American identity as well as a Canadian one.
We were not certain that we would stay in Canada permanently. Our children’s
American citizenship guaranteed that we would have the legal right to move the
entire family “back” to the United States if we wanted to do so. In fact we loved
our jobs, we loved living in Toronto and in Canada, and over time we came to see

ourselves as Canadian (as well as American). Things could have turned out dif-
ferently, however. Moreover, when we moved to Canada, almost all of our close
relatives were in the United States, including my parents and siblings and Jenny’s
parents and siblings. We returned frequently for visits. As a practical matter the
fact that we all had American passports made family travel easier. A more funda-
mental issue was that the children would have had a right to move to the United
States to live with relatives there if both of us had died while they were young. So,
from our perspective, the fact that our children had acquired American citizen- -
ship at birth protected their (and our) vital interests, interests that were rooted
in the lives we had led in the United States.*' On the other hand, having grown:
up in Canada and having Canadian citizenship, our sons see themselves primar- -
ily as Canadians. If they do not move to the United States, their own connections:
to the United States will be far more limited than the connections that Jenny:
and I had and have, and their identification with the United States much more
attenuated. America was home for both of us for a long time. It has never beea
home for them. So, their moral claims to pass on American citizenship tot

pirinrignt wiiizensnip L

own children are much weaker than our claims to pass on American citizenship
to them.

The relative importance of children gaining citizenship in their emigrant par-
ents’ country of origin varies from case to case, depending on a wide range of
individual and social circumstances, even among children who remain perma-
nently in the state where they were born. Some have such strong connections to
their parents’ original country that it really is a second home, perhaps even their
primary home in their identity and affections (though this is rare for children
who are treated decently in the land where they live). For others, it is just a vague
point of reference in their parents’ past (though this, too, is rare if the parents
left voluntarily as adults). Most fall somewhere in between these extremes. In
any event, there is no plausible way to construct birthright citizenship rules that
respond to these individual variations.

As we have already seen in discussing birthright citizenship for the children
of resident citizens, a state cannot avoid adopting rules regarding the transmis-
sion of citizenship whose underlying rationale rests in part on generalizations,
probabilities, and expectations about human lives and relationships. Given this
indeterminacy and the fact that the children of emigrants have weaker moral
claims to birthright citizenship than the children of resident citizens, it is reason-
able for different states to make somewhat different judgments about the relative
importance of their connections with the children of emigrants and to adopt
somewhat different policies regarding the transmission of citizenship to them.
Like the United States, many states grant the children of emigrants a simple and
unqualified citizenship at birth, while setting further conditions on the transmis-
sion of that citizenship to their own children. That is clearly a morally permis-
sible policy, given the analysis I have offered, but so would be a policy that was
somewhat more restrictive or somewhat more expansive. For example, it would
also be morally permissible (in my view) for states to grant only a right to citi-
ship and to require some form of registration for this right to be activated.

_ @m..uonm for a state to adopt a somewhat less restrictive policy than the American
‘one, for example, by permitting the children of emigrants to pass on citizenship

on of citizenship to the children of emigrants, the range of morally permis-
m&.ﬂ is not unlimited. On the one hand, the children of emigrants normally
sufficient ties to their parents’ community of origin to warrant some effec-
ess to citizenship in that country. It would be unjust to exclude them
€5; even in cases where this would not leave them stateless. As we have
ry democratic state does in fact grant the children of emigrants some

»
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sort of birthright claim to citizenship. On the other hand, states should not be
unduly expansive in granting citizenship to descendants of emigrants who have
no other tie to the political community than their ancestry. Normally the grand-
children of immigrants have much weaker ties to their grandparents’ country of
origin than the children do and the great-grandchildren few if any ties. It would
be wrong to regard citizenship in a democracy as a sort of feudal title or prop-
erty right that could be passed on from one generation to the next regardless of
where the heirs actually lived their lives.”* As the proximity to an ancestor who
lived in the country decreases, so too does the plausibility of any justification
for automatically granting citizenship.* This principle fits with the practices of
many democratic states but it poses a strong challenge to the nationality policies
of others which do permit the indefinite transmission of citizenship to genera-
tions born abroad.**

Descendants of Immigrants

If the account I have offered of the moral logic underlying birthright citizenship
for the children of citizens is correct, it has important implications for the ques-
tion of access to citizenship for the children of immigrants: children who are
born in a democratic state in which their parents have settled as legal immigrants
should acquire citizenship automatically at birth because they, too, have suffi-
cient ties to the community to merit recognition as members. Indeed because
they have been born in the state and are likely to be raised there, they normally
have even stronger ties to the political community and so stronger claims to
birthright citizenship than the children of emigrant citizens (who, as we have
seen, enjoy some form of birthright citizenship in every democratic state).
Recall the rationale that I offered for granting citizenship at birth to the chil-
dren of resident citizens. It emphasized the fact that the baby was likely to grow
up in the state, to receive her social formation there, and to have her life chances
and choices deeply affected by the state’s policies. These considerations apply
also to the children of settled immigrants. If they are reasons why the children
of resident citizens should get citizenship at birth, they are also reasons why the
children of immigrants should get citizenship at birth. So, too, with the culti-
vation of political agency. The child of immigrants should be taught from the
beginning that she is entitled to a voice in the community where she lives and
that her voice will matter. And so, too, with political identity. Like the child of

resident citizens, the child of immigrants has a deep interest in seeing herself
and in being seen by others as someone who belongs in the political community 1
in which she lives. Finally, like resident citizens, settled immigrants may leave;

returning to their country of origin or going elsewhere and taking their children

with them. If the children are old enough. they will have developed their own
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| connections to the community and so this fact will be irrelevant to their claim
| to citizenship. But like the children of resident citizens, some children of settled

immigrants may leave at a young age and never return. As with the children of
| resident citizens and for the same sorts of reasons, this possibility does not pro-
. vide a good enough reason not to grant them citizenship at birth.

In sum, the most important circumstances shaping a child’s relationship with
the state from the outset are the same for the child of immigrants as they are for
the child of resident citizens. So, the child of immigrants has the same sort of
fundamental interest in being recognized at birth as a member of the political

community.
To be sure, the child of immigrants has a somewhat weaker claim to member-

ship than the child of resident citizens, because, in the latter case, the parents’
status as citizens provides another important social connection to the political
community. This is not because the political community is constituted by blood
ties among the citizens. Parentage is only relevant because it is an indicator of
the child’s social connections to the community. From that perspective the child
of immigrants has a considerably stronger set of social connections and hence
a stronger claim to membership than a child born to emigrant parents. The ties
that come from actually living in a state are the most powerful basis for a claim to
membership. Home is where one lives, and where one lives is the crucial variable
for interests and for identity, both empirically and normatively. Senay Kocadag’s
story illustrates this point. Germany was her home, the place where she was born
and brought up. That ought to have been recognized by granting her citizenship
at birth (as is indeed the case now for children born in similar circumstances
in Germany). Birthright citizenship is the only proper way to recognize the
relationship between the newborn child of settled immigrants and the political
~ community in which her family lives and in which she is expected to grow up.
" Itisunjust not to grant citizenship at birth to the children of settled immigrants
" for the same reasons that make it unjust not to grant citizenship to the children

Ora critique of them? Later in this book I will sometimes defend positions that
re radically at odds with the status quo, but on this issue there is no need to
#050. Most democratic states now accept, implicitly or explicitly, some version
the principle that I have been defending about birthright citizenship for the
mdants ofimmigrants. Let's consider how democratic states have dealt with
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the transmission of citizenship in the past and how this has changed in response

to immigration.

Understanding lus Sanguinis

There are two common legal techniques for transmitting citizenship at birth: ius
soli (literally, right of the soil), which grants citizenship on the basis of birth on
the state’s territory, and ius sanguinis (literally, right of blood), which grants citi-
zenship on the basis of descent from citizen parents. These techniques can be
qualified and combined in various ways. Either of these techniques will normally
result in the automatic transmission of citizenship to the children of resident
citizens, thus satisfying one of the requirements of justice with regard to the
transmission of citizenship at birth.

In most states the citizenship laws rely primarily on one technique rather
than the other for historical reasons that have nothing to do with immigration.
Nevertheless, the choice of techniques does affect immigrants. A policy that
transmits citizenship on the basis of birthplace (ius soli) will normally grant
citizenship to the children of resident immigrants, while a policy that transmits
citizenship only on the basis of descent from citizen parents (ius sanguinis) will
not. In part for that reason and in part because several states that have long had
a tradition of admitting immigrants also have long had ius soli policies in place
(e.g., the United States, Canada, and Australia), people have tended to assume
that states that rely primarily on ius sanguinis for the transmission of citizenship
are hostile to immigrants while those that rely primarily on ius soli policies are
welcoming. There is an element of truth in this view because it is not possible to

extend birthright citizenship to the children of immigrants without introducing

some form of ius soli, but it is deeply misleading in some respects.
Some people think that a citizenship policy that relies on ius sanguinis reflects
an understanding of the state as an ethnic community in which citizens are con-

nected to one another by blood, at least in the public imagination. That is not the
only possible meaning of ius sanguinis, however. French reformers introduced’
the practice of ius sanguinis into modern Europe after the French Revolution on’
the grounds that it reflected a more republican conception of citizenship and’

community than ius soli, which was tied historically to the relation between sub:
ject and sovereign.* This change was not rooted in an ethnic conception of the
nation. Most of the other states on the Continent followed the French exampl

Tronically, France itself supplemented its ius sanguinis rule with a (qualified

ius soli rule in the late nineteenth century, but few other continental states did

likewise.*®

In the contemporary world, even countries like Canada and the Un
States that rely primarily on ius soli employ a version of ius sanguinis in grantil
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| citizenship at birth to the children of their emigrant citizens (as my own chil-
¥ dren’s case illustrates). These are states that have been built through immigration.
Their populations are composed of many different ethnic backgrounds. Clearly,
it does not make sense to interpret the use of ius sanguinis for the transmission

of citizenship by states like Canada and the United States as a reflection of their
ethnic conception of nationality. Being American or Canadian can certainly be
an important identity but to think of it as an “ethnic” identity would be to stretch
the meaning of that term considerably beyond its normal use. The use of ius san-
guinis for the transmission of citizenship by these states is simply a way to meet
the legitimate moral claims that children of emigrants have to be recognized as
members of their parents’ political community of origin.

In sum, it would be a mistake to throw the baby who gets her citizenship
through ius sanguinis out with the soiled ethnic bathwater. It is not plausible to
interpret every policy employing ius sanguinis as an expression of an ethnic con-
ception of political community. Ius sanguinis is a perfectly legitimate mechanism
for the transmission of citizenship so long as it is limited in extent.

Although ius sanguinis policies may be morally justifiable as a technique for
citizenship transmission, it does not follow that there is no basis for criticizing
particular uses of ius sanguinis. It is plausible to suppose that those who do think
of the political community in ethnic terms would find ius sanguinis congenial
and would want to resist the introduction of any form of ius soli. Such policies
deserve criticism not because they use the technique of ius sanguinis but because

they are ultimately based on a conception of political community that is incom-

- Itwe look at contemporary developments in Western Europe over the past few
.qm. des we can see these different tendencies playing themselves out. Most of
he states that had traditionally relied exclusively on ius sanguinis for the trans-
miss ion of citizenship have introduced some version of ius soli. The few that have
p.mo the ones most resistant to the inclusion of immigrants in the citizenry.
;mnnmnw_ terms, and with occasional exceptions, the pattern is this.”” In the
o,m_w.bm 1960s, many people entered Western European states as “guestwork-
v ‘.o.innm expected to go home after a few years. Many did in fact return
R ...ompmnm stayed permanently and had children. In states that transmit-
sicitizenship at birth only through ius sanguinis—and that was the case for
petol muw states on the Continent—the children of the guestworkers (the “sec-
. Ber mnmobuv uﬁwnm legally defined as foreigners even though they had been
L .M.ﬂ._o% country and subsequently lived their entire lives there. This
it tion of Senay Kocadag, the woman in my opening anecdote about
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German citizenship. Some of these children became citizens through naturaliza-
tion, but most did not, in part because the process of naturalization was often
demanding and discretionary, in part because they were not encouraged to do
so by the “host” society, in part because they did not want to do so given their
own attachments to their “home country” (i.e, their parents’ country of origin),
even though it was a place most of them had never lived. They in turn stayed
and had children (the “third generation”) who were also classified as foreigners.
It became clear that unless the rules about the acquisition of citizenship were
changed, there would be a “fourth generation” of “foreigners” and then a fifth—
people whose families would have been living in the country since the time of
their great-great grandparents but who would still be excluded from citizenship.
Over time, most states came to recognize that there was no way to reconcile the
ongoing exclusion of an entire segment of the settled population with demo-
cratic norms.*

In the first instance, states saw that the third generation and beyond had to
be included in the citizenry. It was not reasonable to pretend that the children of
people who had lived their entire lives in the society would eventually go “home”
to the country their grandparents or great-grandparents had left. Once the need
to include the third generation was accepted, it became clear to many that they
ought to be considered citizens from birth, just like the children of citizens, so
that they could be socialized into the norms and practices of the society as they
grew up. Most states now grant the third generation citizenship or at least a right
to citizenship. In some cases, the third generation acquires citizenship automati-
cally at birth (like the children of citizens) through what is called a double ius soli
rule which grants birthright citizenship to any child born in the state to parents
who were also born in the state.

Most democratic states have also recognized that this principle of inclusion
applies, at least to some extent, to the second generation—children born to
immigrant parents who have settled in a new state. The second generation gener-
ally enjoys at least a legal entitlement to citizenship and in many cases acquires
citizenship automatically either at birth or at some later age. For example, some
states (like Germany) grant citizenship at birth to any child born on the territory
whose parents have been legal residents for a certain period of time, That was the
reform introduced in 2000.

In sum, most Western European states have accepted the view that exclud-
ing the descendants of immigrants from citizenship generation after generation
is incompatible with any plausible account of democratic principles and that
this means that some form of birthright citizenship must be extended to the
descendants of immigrants. The transformation of Germany's citizenship laws
is the case that has been most widely discussed, but several other states have
also moved away from limiting citizenship transmission to ius sanguinis and have
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HmnomE.Nmm that birth in the country to settled immigrants gives rise to some sort
ight to citizenship.” N

of _MMM_ ”omn mean to mcmmmmn that everyone in Europe accepts this i.mi of n_cwmmv.
ship and immigration. A few states in Western Europe (e.g., >cmc._w.. Umﬂdmn )
have no provisions to recognize the claims of the momnmbmwsnmm of Lams—mmwwmm
to birthright citizenship, although even these mn.unmm 5:.»:% aci nw e M o
to citizenship for these children as adults which is a partial nonnnmmpo: ) n”

wnwgnmm_mm I am advancing. The states from mmmﬁm._d Europe .92 m<w recen VH
joined the EU base their birthright citizenship policies mxn_:m:\.mq on ius mﬂaw:m
nis and permit indefinite transmission of citizenship to mwbmnwcwsm _uoﬂ.s a wOmm-
(although these states have only recently begun to deal with mmemnmwn =M_:Em_~.

tion and have not yet had to deal with the nrmzmz.mmm that generational exclu-
sion poses for democracy). Finally, it is probably fair to say that n.gm un.nmwnm:n.m
of the rationale for birthright citizenship for the descendants of immigrants _m_
more firmly established among the elites in many mnw.nmm than among the m.MMmS
population. Nevertheless, the most noteworthy fact is that Bw:M states wi mn.nm-
ditions of relying exclusively on ius sanguinis have nrmsmm.m their _miw _..mmw. Hm
birthright citizenship to add some version of a ius soli rule 5 order .8 inclu m_ : e
descendants of immigrants in the citizenry. I do not think it is possible to m.uw w_.s
these changes without appealing to ideas like the ones I have .@.Hmmmnﬁmm in m.:m
chapter about who should be regarded as a member of the political community

at birth.%

Limiting Tus Soli

None of the states that have adopted new ius soli laws has extended birthright
citizenship to every person born on the state’s territory. In Bo.mﬁ cases they m.n::
birthright citizenship only if the child’s parents are _mm&. nmm&mh.#m‘ sometimes
requiring them to have had that status for an extended wmn_om..um time, and moa.m-
times only granting birthright citizenship to the third generation. So, the new =_a
soli policies are restricted in various ways. Moreover, some states nr.w" previously
had unqualified or universal ius soli rules in place have made their E_m.m .Bo_.m
restrictive. The United Kingdom, Ireland, and Australia all had a _onnm nnwﬁrco: of
ius soli rules that granted citizenship to everyone born on the m.nmﬂm s nmw:"og but
they have now adopted reforms that grant birthright citizenship ﬁ.v n?_.m.amu who
are born on the state’s territory only if at least one of the parents is a citizen or a
legal resident. A few states with long-standing universal ius soli _m.im. notably &m
United States and Canada, have not changed their policies (despite some public
they do so).
mmaﬂ,wmwﬁm MWM“E M,E B&VS of this from a normative perspective? Should .nrm
states that have only recently introduced ius soli laws have extended birthright
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citizenship further to include everyone born on the territory? Were the states
that have changed their universal ius soli laws wrong to do so? Alternatively, were
the states that have kept their universal ius soli laws wrong not to change them?
Or is this an area where states are morally free to exercise their own preferences
in how expansive or restrictive they will be?
For the reasons laid out in my earlier arguments, I think that states have an
obligation to grant birthright citizenship to the children of settled immigrants,
I would therefore argue that policies that only grant birthright citizenship to
the third generation (as is the case with some of the states that have reformed
their laws) do not go quite far enough. They do not grant citizenship at birth to
everyone who ought to receive it. Nevertheless, I don’t want to overstate this
point. The most important consideration from a moral perspective is that, by
adopting some sort of ius soli law, these states have recognized the principle that
the descendants of immigrants deserve birthright citizenship when there is good
reason to believe that they will grow up in the state where they were born. That
is an important development, and it is much more important than the details of
how a particular state determines the threshold for the assumption that a child
is likely to grow up in the political community. By contrast, it seems to me that
states that make no provisions to grant citizenship at birth to the descendants of
immigrants are failing to meet basic democratic standards of justice.

The principle that I have been defending does not entail the view that anyone

born in a state deserves birthright citizenship, however. My argument empha-
.sizes the central importance of the expectation that a child will be raised in the
state. It is not plausible to expect that everyone born in a state will grow up there,
regardless of why the mother happens to be present in the state at the moment
of her child’s birth. Suppose that a child is born to parents who are present as
tourists or temporary visitors. It seems reasonable to expect that the child will be
raised elsewhere, presumably in her parents’ home state, not in the place where
she happened to be born. By itself, birthplace creates no compelling claim to
membership. It is only when birthplace is linked to future expectations of living
in the society that it gives rise to such a claim. For that reason, states adopting
new ius soli laws do nothing wrong when they limit the reach of these laws to the
children of settled immigrants.’! .

Of course, things can always turn out differently from what we expect. A tem-
porary stay can become a permanent one. It is not necessary to address this con-
tingency by extending birthright citizenship to everyone born on the territory,
however. If the child does stay on, she will indeed establish the sorts of connec-
tions that generate a moral claim to citizenship, but this claim can be met by
policies that grant citizenship automatically to any child who resides within the
state for an extended period as a minor. Indeed, I will argue in the next chapter
that justice requires states to adopt such policies.

- . -
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If it is morally permissible for states introducing new ius soli _mim to mmomm
rules that grant birthright citizenship only to children whose wunm:“. BMm o:m.g
ing residence permits, isn't it also acceptable, B wmnrm.wm even obligatory,

mnmm with universal ius soli laws in place to modify 59.& E_mm‘ so as to :d_mvowm
Hmm same sorts of restrictions? As I noted above, the United HASmmoMr b.mmmmam
and Australia have already changed their laws. moam argue that Cana M ms_u
United States should do so as well. Some of the m.:_u.rn arguments that m<_m ﬂmrm_“
and still are advanced in these cases echo the analysis I have om.mmnmn.r namely, tha
the mere fact of being born in a country does not normally give rise to a strong
; . 3
Bomw“rn“w“&wwmm %ﬂﬂ”ﬂﬁﬂgmm so far is correct, it is morally permissible in prin-
ciple for states with universal ius soli laws to modify them so .mm 8. nmmﬁnmha
soli birthright citizenship to the children of citizens and mm&nm :S:.:mSJM. : e
reforms that have taken place in the ius soli states are sometimes mmmnz. ed as
moves in an illiberal or undemocratic direction. But the first and EOM E:uoﬂ
tant point to make about these changes is that they have ._.mmvmnﬁmm nﬁr e mora
constraints imposed by democratic principles. As I explain _u&o_us n_nm EM%
be other grounds for criticizing these changes, ?:”. nrm.nTmSMm.m t! m?ﬂmm <m~m nh
not violate the state’s obligations with regard to birthright n_m_umsm p, at me.
as I have interpreted those obligations. All of these states continue to m-”mﬂ.; citi-
zenship at birth to the children of settled immigrants. In some Sm.va‘ mﬂ:m m_mrmca-
prising, given the presence of strong anti-immigrant movements in w:u omw
states. So, rather than simply seeing the changes that have taken .Em.nm as illibera
or undemocratic, we can view the continued respect mow this wzunﬁ_.m of grant-
ing birthright citizenship to the children of settled :d:.:mnmsmm as a sign of how
deeply rooted this understanding of democratic norms nmw:% s 5
If policies restricting birthright citizenship to the children of nENm_.um an
residents are morally permissible in principle, why should anyone object to
the fact that states with universal ius soli laws have changed them so as not to
grant automatic citizenship to children born to tourists or SB@Q...»Q 4018%
or irregular migrants? The answer is that laws and policies sometimes involve
more than rules and rights. The reforms in the United Kingdom, Ireland, and
Australia are troubling not because of the content of the policies v:.n ._umnmcmm
of the symbolic meaning of the changes. At the time that ﬁrm. new H.uorn_mm were
introduced, each of these states was faced with popular anti-immigrant Bn.:.\m.
ments that demonized and denigrated immigrants, often in racial terms. Critics
have charged that the changes in the citizenship laws were introduced as a $.s.<
of placating these anti-immigrant forces and that the reforms served to legiti-
mate their anti-immigrant rhetoric. To the extent that these nwﬁmww are true, the
changes deserve criticism. I phrase my claim in this cautious way m:dw_v.* because
Ido not know the circumstances of each case well enough to make an informed
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judgment about the criticisms. This requires a detailed contextual interpretation
that is beyond the scope of this book. But the motives behind the changes ang
the symbolic effects of the changes are relevant moral considerations in assess-
ing these cases. Even though there is nothing morally objectionable in principle
in laws restricting ius soli to the children of citizens and residents, we should be
concerned if the changes to the citizenship laws grew out of and contributed to

e th houses of Congress and three-quarters of the state legislatures. So, it

A W‘.._Om g be feasible politically to amend this rule if a massive and power-

iy m.ﬁc&m.o.b_% igrant movement swept the country. The Fourteenth Amendment

. wbn-zuwnzmummn notorious Dred Scott decision. It represents the deepest articu-

",WM_.QM:“N»B»&SW commitment to equality. To modify that amendment in
o

e to an anti-immigrant movement would be a national tragedy.
Tespons

racist or anti-immigrant currents in a society.

Should Canada and the United States follow in the wake of these other stateg
and revise their universal birthright citizenship rules? There is no compelling -
moral reason to do so. The fact that it is morally permissible for a democratic
state to adopt a more restrictive ius soli law does not mean that every democratic
state is obliged to take this approach. A universal ius soli law runs a greater risk of
granting birthright citizenship to some children who will not grow up within the

state, but every birthright citizenship law runs that risk to some degree. To extend

birthright citizenship to everyone born in the territory is not to give implicit
endorsement to a morally objectionable conception of the political community

as an unqualified ius sanguinis law does. The latter implicitly endorses an ethnic
conception of the state; the former merely extends citizenship to some who have

no strong moral claim to it. So, there is nothing morally unjust in the existing

universal ius soli rules in Canada and the United States,

But wouldn't it be good public policy for them to bring their birthright citi-
zenship laws into closer alignment with the underlying moral principle that
gives rise to moral claims to birthright citizenship? Not necessarily. There are
good contextual reasons for both Canada and the United States not to modify
their universal ius soli policy.

Both Canada and the United States see themselves as countries of immigra-
tion. In various ways, welcoming immigrants is a central element in the national
ideals of both states. Needless to say, this ideal has not always been realized in
practice, but one important area where the inclusion of immigrants has never
been in doubt has been the acceptance of the children of immigrants as citi-
zens. The certainty that everyone born in the country would be included in
the citizenry has played an important role in both states in sustaining their
self-understandings as countries open to immigration. Any change in the uni-
versal reach of the citizenship laws, even one that continued to grant birthright
citizenship to the children of settled immigrants, would probably be seen as a
repudiation of that basic openness to immigration. I do not claim that it would
be unjust to change these laws, but I do think that a restrictive change in either
country would be a betrayal of a fundamental national ideal.

Changing the universal ius soli rule in the United States would be particularly
damaging. The rule is part of the Fourteenth Amendment to the Constitution. ® It
is very difficult to change the Constitution. It requires the approval of two-thirds

Most of my discussion in this chapter, and indeed in the book as a whole,
o

focuses on general principles that apply to all democratic mﬁm.nmm in mﬂ.:o_um.mzm
America. General principles are not the only normative no:m.imnwcoum
MMH”EE in assessing public policies, however. In this section, especially in n.rm
agraphs, I have drawn attention to the importance of what a wo_._Q

e mnsw = m”.mb context and why that should matter to a normative evaluation
anmruume SON_wm I cannot go into the detail required to consider these complica-
: MME»;%E HMMWmnn to most of the issues I take up in this book. I mn.%v.mmmsm.nrma
here in order to strike a cautionary note. Discussion of moral principles is H_Mun
the only form of normative discourse. It is important not to move ﬁoo_MEnﬁ ly
from an analysis of moral principles to conclusions about how we should act in

the world.

Dual Citizenship at Birth

The issue of dual citizenship has played an important role in public debates
about access to citizenship for immigrants and their mmmnmsmmsnm.: ”Hrm. refusal
to grant birthright citizenship to the children of B.:EWBDE. is omm.s Emcmm.m on
the grounds that these children will gain another citizenship at _u:nwln_camw
ship in their parents’ country of origin.** Some states say .ﬁrmn m.um% ._.mmwn.n._ du
citizenship as a problem and present their desire to avoid it as a Emcmnwcoa. for
citizenship policies that restrict birthright citizenship for the mmno.sm. Mmsmnmﬂon.
‘Does the fact that the children of immigrants get their parents QSNm:m.r.ﬁ at
birth provide a democratic state any grounds for denying mﬁ. children citizen-
ship in the state where they are born and where their parents rwmw .

No, for three interrelated reasons. First, citizenship in one’s parents’ coun-
try of origin is not an adequate substitute for citizenship in the country Jiumnm
one lives. Second, dual citizenship itself does not pose serious problems. Finally,
acquiring dual citizenship at birth is widespread, unavoidable, and accepted for
the children of citizens, and so it should be for the children of immigrants as well.

The first objection to using the prevention of dual citizenship as a ?mamnmaos
for denying birthright citizenship to the children of immigrants is mE%_m.. The
strongest moral claim that a child of immigrants has to citizenship at birth is wwn
claim to be treated as a full member of the political community in the society in
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which she was born and will be raised. Her claims to citizenship in her parents’
country of origin are real but weaker. It is wrong for the state where she has the
strongest claim to fail to recognize this claim. The fact that another state has rec-
ognized her as a member is no excuse for excluding her from membership in her
actual home community.

Why does dual citizenship seem problematic to some people? Some com-
pare the relationship between the citizen and the state to marriage, seeing dual
citizenship as a form of bigamy. On this view, the state is entitled to the citizen’s
loyalty, allegiance, commitment, and emotional attachment. It is feared that dual
citizenship will create divisions, even conflicts, in all these areas. Some worry
about issues of political equality and fairness. They think that dual citizens will
be able to vote in two different national elections which they see as a violation
of the principle of one person, one vote, They also argue that having the addi-
tional options that a second citizenship provides conflicts with norms of fairness
and equality of opportunity among citizens. Finally, people sometimes worry
about the effects of dual citizenship on international order or on the dual citi-
zens themselves. Who will be responsible for diplomatic protection if the dual
citizen is in a third country? The dual citizen might owe similar legal duties to
both states with respect to things like taxes and military service, but it would
seem unfair to have to fulfill both. And what if the two states were in conflict with
one another? Where would the dual citizen’s loyalty and duty lie?

Few people who have studied the way dual citizenship works in practice share
these worries. There is now a substantial scholarly literature that shows that
alleged problems created by dual citizenship are exaggerated or misguided.’
Even scholars who continue to express concerns about dual citizenship usually
seek only to regulate or constrain it in some way rather than to eliminate it. These
proposed regulations and constraints normally have no bearing on the acquisi-
tion of citizenship at birth.

The growing acceptance of dual citizenship is in part a response to two social
developments of the late twentieth century that have changed the way we think
about citizenship: the decline of compulsory military service for young men
and the rise of feminism. Historically, military service was seen as one of the
most important duties of a citizen. The citizen was expected to risk his life for his
country if called upon to do so, and in an era of universal compulsory military
service, almost every young man was asked to prepare to serve in that way even
if he did not actually have to engage in armed conflict. Military service, even
if compulsory, was seen as a very concrete manifestation of a citizen’s loyalty
and commitment to his political community. At the same time, the demand for
exclusivity, for attachment to a single state, could readily be linked to a military
role in which matters of life and death could depend upon whether one could
count upon the loyalty and commitment of one’s fellow soldiers, Many people
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d it difficult to imagine that someone might serve in two different armies or
H . . .
.mown_uun be free to choose between them, even if they were not in conflict with one
mig

ther. Many took it as self-evident that the citizen soldier should be commit-
ano .

single state. . .
nmmHanMm mw_:um_.mﬁm_w used the masculine pronoun in the previous paragraph (in

contrast to my usual habit of using the feminine as the mm.cmanv because this
tion of the citizen as soldier only applied to men. With very rare excep-
i were never compelled to perform military service and often were
T nly at the margins (say, as nurses and secretaries) if at all.
B . lte B ‘ f citizenship implicitly pre-
Thus the view that military service was at Mwm core of citizenship implicitly
“real” citizen was a man.

mzmwo%mmnmwn MM wnnwp“_mam posed by someone having dual citizenship and thus
BEHN%W ovmmwmosm to two states were never as great as mogm.mcmwa.mn_. States
often entered into bilateral treaties which stipulated that m.mnS..”w in m_ﬁrmn. mﬁm.nm
fulfilled the individual’s obligation or that he should do his B_EE.X service H_M
his place of habitual residence (reflecting the BOH& :dwo:munm of Hmm&msnmvn.w n
the relatively rare case that a dual citizen was serving in the .mns% of a state nM
was at war with the state of his other citizenship, it was mo&&.pm to nos.mqwuw e
decision to fight in one army as a renunciation of the owmwm:,.m states Qaamw-
ship so that the person could be seen just as an enemy soldier and Do.n as a trai-
tor. But these cases were rare. Over the past few decades most states in mE..omm
and North America have abolished universal conscription for nmnr:o_wm._nmb
economic, and political reasons. With the elimination of noBvEmoQ .BESQ
service for men, it has become harder to maintain the picture that n_:Nme.r%
has to be exclusive because the citizen’s loyalty and commitment to the political
community involve matters of life and death. . .

The decline of compulsory military service coincided in time with the rise of
the feminist movement. This brought women more into the public _,.mw._a and led
to demands in many different areas that women be treated as equal n#ﬁma.m. One
such area was the legal status of citizenship itself, and specifically a.um right to
pass on one’s citizenship to one’s children. One of the earliest and easiest Bnm.mnm
of feminist critiques was the common practice of giving priority to the male line
of descent in the transmission of citizenship. . .

Step back for a moment and consider the question of nENwsm_:@. un@:_m:_.o.c
in a “mixed” marriage (i.e,, a marriage in which the spouses hold &_mmnm.:n citi-
zenships).”® In my previous discussion I observed that every mmBoQ..mcn state
grants birthright citizenship to the children of citizens, Srm.nrmn. n.mm&mam or
emigrants. In that earlier discussion I implicitly assumed (for w_ern_Q.Om expo-
sition) that both parents had the same citizenship. But what if HT.Q mw: t? &F&
if it is a mixed marriage? Should the child get only one parent’s citizenship at
birth or should she receive both?
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The normative rationale for birthright citizenship that I have been presenting
implies that a child should be entitled to some form of birthright citizenship in
a democratic state, even if only one of her parents s 2 citizen and an emigrant
at that. In my view, that single line of connection to the community generates
strong enough links of interest and identity to justify recognition of the child ag
a member from the outset.

What about the actual practice of liberal democratic states in this regard? I
fits with this rationale now, although it did not do so in the past. For much of
the twentieth century, many states dealt with the question of mixed marriages
by saying that children should receive only the father’s citizenship.* In mixed
marriages, the children often did not inherit the mother’s citizens ip even if the
entire family was living in the mother’s home country. These rules were defended
in part as necessary to avoid dual citizenship and in part as ways to promote the
unity of the family.*! I trust that it i unnecessary to spell out to contemporary

readers how these citizenship practices disadvantaged women, denied the rel-
evance of their political identities, and created serious practical difficulties in
cases of marital breakups. I will assume that I do not need to explain why femi-
nist critics regarded such rules as morally objectionable and unfair. In response
to political and legal challenges, democratic states that still had such patriarchal
rules in place changed their laws in the 1970s and 1980s. All democratic states
now grant birthright citizenship of some sort to a child if either parent is a citi-
zen. Since at least one spouse in a mixed marriage must be an emigrant (if the

. family s living together), this means that children are in fact entitled to some
form of birthright citizenship on the basis of a single emigrant parent, as I have
argued ought to be the case,

As a result of these changes designed to meet the requirements of gender
equality, the number of children who have acquired two citizenships at birth
has grown enormously over the past few decades, especially since the inci-
dence of mixed marriages has also increased as a result of greater mobility and
human contact across borders, There is no reliable data about how many peo-
ple have acquired dual citizenship at birth because their parents have different
citizenships, but all of the scholarly observers agree both that the number is
large and growing and that this development has led to relatively few serious
practical problems with respect to diplomacy or taxes or other overlapping
obligations.

What about the other worries about dual citizenship? The concern that dual
citizenship creates unfair advantages is hard to take very seriously. It does not
create any advantages for a person within the state where she is living, It simply
gives heran opportunity to live elsewhere that others do not enjoy, and that is an
advantage only in relation to any of her fellow citizens who might want to live in
the other state. Often most of them would not
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citizenship arises from birthplace and residence rather than from parentage.* It
would be arbitrary because it is no longer plausible (if it ever was) to argue that
there is a deep public interest in preventing dual citizenship. By contrast, it i
clear why individuals have a deep interest in acquiring citizenship in the place
where they are born and raised as well as in the state(s) where their parents hold
citizenship. Democratic states are not morally free to do whatever they want to
the populations they govern. For a public policy to be justifiable, there must be
Some genuine public interest at stake and there must be some proportionality
between whatever burden a policy imposes on individuals and the public good
that the policy achieves. That is not the case if the children of immigrants are
denied birthright citizenship to prevent their acquiring dual citizenship. The
legitimate interest that the children of immigrants have in being able to possess

dual citizenship clearly outweighs whatever interest the state m

ay have in trying
to restrict it.

Naturalization

Milikije Arifi is in her fifties. She was born in Macedonia, U.E mrm.wmm lived .5
Switzerland since she was 18 and she raised a family there. >Em applied mﬁ.: Swiss
itizenship three times. Each time the town council of Adliswil, the N:En_.g sub-
”ﬂsﬂﬂmnm Arifi lives, rejected her application, most recently in the spring oM
2008, despite the fact that Arifi is fluent in German and had passed an m,wm:ns nﬂ i
the history and government of Switzerland Agm the local area, as wem @ P
time of her first application. The town council ommnwn._ no ?wz_n exp mawcosv
its decision not to approve Arifi’s application for citizenship, UE one ﬂgmswr er
told a reporter: “It is not a matter of Emcmmnwm.:ﬁ language ability or t Mn :M%
are a public threat. It is that their mninoua_mnn is not so mowm.“_. .. We are hearing
people in the vicinity of the Arifis who don't Ems.n us to do it. ; _—

In the previous chapter I explored the moral n_mndm.Om Em. descen »DW 0 :Wa
grants to gain citizenship automatically in the country in which n.rm% are %_.M,., Swi
I turn to questions about access to citizenship for those i.ro prive after birth. ».mm
the Swiss decision to deny citizenship to Arifi morally Em.cmm_u_mw The term .o~
the acquisition of a new citizenship after birth is :»EB:SQJP S.:pmn BO_H_ MMMM
ciples govern naturalization in liberal democratic states? H.uo ::B.._m_,.msn.m ; e A
have any moral claims to naturalization or is this moBm.m._Sm that _m. entirely a he
discretion of the states where they live? Are democratic mnmnm.m.mzcn_m& to nmm:.:m
immigrants seeking access to citizenship to meet certain nosm._eoum before gaining
citizenship, and, if so, what sorts of conditions may 9@.3@::@ .

In this chapter, I will build on arguments advanced in the wnmSo_._m. nrmwnmn. to
defend the view that democratic principles severely limit the conditions which
a democratic state may impose as prerequisites for citizenship. While states may
exercise some discretion in the rules they establish for 58353.59 ﬁrmw .unm
obliged to respect the claims of belonging that arise from rS.um in a political
community on an ongoing basis. Policies that permit the mxnjﬁm_o: of _o.:m-ﬁm.zw
legal immigrants like Milikije Arifi from citizenship are unjust. Nmm.@ in. min
that in this chapter I am only talking about immigrants who have official permis-
sion to reside in the state on an ongoing basis.



