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it is also in the interest of each to have greater natpral assets. This
enables him to pursue a preferred plan of life. i the original po-
sition, then, the parties want to insure fortheir descendants the
best genetic endowment (assuming their’own to be fixed). The
pursuit of reasonable policies in thi§ regard is something that
earlier generations owe to later efes, this being a question that
arises between generations. THus over time a society is to take
steps at least to preserve general level of natural abilities and
to prevent the diffusign” of serious defects. These measures are
to be guided by prigeiples that the parties would be willing to con-
sent to for the sake of their successors. I mention this speculative
and difficult jratter to indicate once again the manner in which
the differenCe principle is likely to transform problems of social
justice, We might conjecture that in the long run, if there is an
uppsr’ bound on ability, we would eventually reach a society with
greatest equal liberty the members of which enjoy the greatest
equal talent. But I shall not pursue this thought further.

18. PRINCIPLES FOR INDIVIDUALS:
THE PRINCIPLE OF FAIRNESS

In the discussion so far I have considered the principles which
apply to institutions or, more exactly, to the basic structure of
society. It is clear, however, that principles of another kind must
also be chosen, since a complete theory of right includes principles
for individuals as well. In fact, as the accompanying diagram indi-
cates, one needs in addition principles for the law of nations and
of course priority rules for assigning weights when principles con-
flict. I shall not take up the principles for the law of nations, ex-
cept in passing (§ 58); nor shall I attempt any systematic discussion
of the principles for individuals. But certain principles of this type
are an essential part of any theory of justice. In this and the next
section the meaning of several of these principles is explained,
although the examination of the reasons for choosing them is post-
poned until later (§§51-52).

The accompanying diagram is purely schematic. It is not sug-
gested that the principles associated with the concepts lower down
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in the tree are deduced from the higher ones. The diagram simply
indicates the kinds of principles that must be chosen before a full
conception of right is on hand. The Roman numerals express the
order in which the various sorts of principles are to be acknowl-
edged in the original position. Thus the principles for the basic
structure of society are to be agreed to first, principles for individ-
uals next, followed by those for the law of nations. Last of all the
priority rules are adopted, although we may tentatively choose these
earlier contingent on subsequent revision.

Now the order in which principles are chosen raises a number of
questions which I shall skip over. The important thing is that the
various principles are to be adopted in a definite sequence and the
reasons for this ordering are connected with the more difficult
parts of the theory of justice. To illustrate: while it would be pos-
sible to choose many of the natural duties before those for the basic
structure without changing the principles in any substantial way,
the sequence in either case reflects the fact that obligations pre-
suppose principles for social forms. And some natural duties also
presuppose such principles, for example, the duty to support just
institutions. For this reason it seems simpler to adopt all principles
for individuals after those for the basic structure. That prin-
ciples for institutions are chosen first shows the social nature of
the virtue of justice, its intimate connection with social practices
1so often noted by idealists. When Bradley says that the individual
is a bare abstraction, he can be interpreted to say, without too
much distortion, that a person’s obligations and duties presuppose
a moral conception of institutions and therefore that the content
of just institutions must be defined before the requirements for
individuals can be set out.”® And this is to say that, in most cases,
the principles for obligations and duties should be settled upon
after those for the basic structure.

Therefore, to establish a complete conception of right, the parties
in the original position are to choose in a definite order not only
a conception of justice but also principles to go with each major
concept falling under the concept of right. These concepts are I
assume relatively few in number and have a determinate relation

25. See F. H. Bradley, Ethical Studies, 2nd ed. (Oxford, The Clarendon Press,
1927), pp. 163-189.
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to each other. Thus, in addition to principles for institutions there
must be an agreement on principles for such notions as fairness
and fidelity, mutual respect and beneficence as these apply to indi-
viduals, as well as on principles for the conduct of states. The
intuitive idea is this: the concept of something’s being right is the
same as, or better, may be replaced by, the concept of its being in
accordance with the principles that in the original position would
be acknowledged to apply to things of its kind. I do not interpret
this concept of right as providing an analysis of the meaning of
the term “right” as normally used in moral contexts. It is not meant
as an analysis of the concept of right in the traditional sense. Rather
the broader notion of rightness as fairness is to be understood as:
a replacement for existing conceptions. There is no necessity to
say that sameness of meaning holds between the word “right” (and
its relatives) in its ordinary use and the more elaborate locutions
needed to express this ideal contractarian concept of right. For our
purposes here I accept the view that a sound analysis is best under-
stood as providing a satisfactory substitute, one that meets certain
desiderata while avoiding certain obscurities and confusions. In
other words, explication is elimination: we start with a concept the
expression for which is somehow troublesome; but it serves certain
ends that cannot be given up. An explication achieves these ends in
oth'er ways that are relatively free of difficulty.?® Thus if the theory
of justice as fairness, or more generally of rightness as fairness, fits
our considered judgments in reflective equilibrium, and if it enables
us to say all that on due examination we want to say, then it pro-
vxdes.a way of eliminating customary phrases in favor of other ex-
pressions. So understood one may think of justice as fairness and
rightness as fairness as providing a definition or explication of the
concepts of justice and right.

I Row turn to one of the principles that applies to individuals,
the principle of fairness. I shall try to use this principle to account
for.all requirements that are obligations as distinct from natural
duties. This principle holds that a person is required to do his part
as defined by the rules of an institution when two conditions are
met: first, the institution is just (or fair), that is, it satisfies the two

26. See W. V. Quine, Word and Obj i
. , ject (Cambridge, Mass., M.LT.
1960), PP 257-262, whom I follow here. F . Fress
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principles of justice; and second, one has voluntarily accepted the
benefits of the arrangement or taken advantage of the opportunities
it offers to further one’s interests. The main idea is that when a
number of persons engage in a mutually advantageous cooperative
venture according to rules, and thus restrict their liberty in ways
necessary to yield advantages for all, those who have submitted to
these restrictions have a right to a similar acquiescence on the part
of those who have benefited from their submission.*” We are not to
gain from the cooperative labors of others without doing our fair
share. The two principles of justice define what is a fair share in
the case of institutions belonging to the basic structure. So if these
arrangements are just, each person receives a fair share when all
(himself included) do their part.

Now by definition the requirements specified by the principle of
fairness are the obligations. All obligations arise in this way. It is
important, however, to note that the principle of fairness has two
parts, the first which states that the institutions or practices in
question must be just, the second which characterizes the requisite
voluntary acts. The first part formulates the conditions necessary
if these voluntary acts are to give rise to obligations. By the prin-
ciple of fairness it is not possible to be bound to unjust institutions,
or at least to institutions which exceed the limits of tolerable
injustice (so far undefined). In particular, it is not possible to have
an obligation to autocratic and arbitrary forms of government. The
necessary background does not exist for obligations to arise from
consensual or other acts, however expressed. Obligatory ties pre-
suppose just institutions, or ones reasonably just in view of the
circumstances. It is, therefore, a mistake to argue against justice
as fairness and contract theories generally that they have the conse-
quence that citizens are under an obligation to unjust regimes
which coerce their consent or win their tacit acquiescence in more
refined ways. Locke especially has been the object of this mistaken
criticism which overlooks the necessity for certain background
conditions.®®

27. I am indebted here to H. L. A. Hart, “Are There Any Natural Rights?”

Philosophical Review, vol. 64 (1955), pp- 185f.

28. Locke holds that conquest gives no right, nor does violence and injury
however much “colored with the name, pretences, or forms of law." Second
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There are several characteristic features of obligations which
distinguish them from other moral requirements. For one thing,
they arise as a result of our voluntary acts; these acts may be the
giving of express or tacit undertakings, such as promises and agree-
ments, but they need not be, as in the case of accepting benefits,
Further, the content of obligations is always defined by an institu-
tion or practice the rules of which specify what it is that one is
required to do. And finally, obligations are normally owed to
definite individuals, namely, those who are cooperating together
to maintain the arrangement in question.”® As an example illustrating
these features, consider the political act of running for and (if
successful) holding public office in a constitutional regime. This
act gives rise to the obligation to fulfill the duties of office, and
these duties determine the content of the obligation. Here I think
of duties not as moral duties but as tasks and responsibilities as-
signed to certain institutional positions. It is nevertheless the case
that one may have a moral reason (one based on a moral principle)
for discharging these duties, as when one is bound to do so by the
principle of fairness. Also, one who assumes public office is obli-
gated to his fellow citizens whose trust and confidence he has
sought and with whom he is cooperating in running a democratic
society. Similarly, we assume obligations when we marry as well
as when we accept positions of judicial, administrative, or other
authority. We acquire obligations by promising and by tacit under-
standings, and even when we join a game, namely, the obligation to
play by the rules and to be a good sport.

All of these obligations are, I believe, covered by the principle
of fairness. There are two important cases though that are some-
what problematical, namely, political obligation as it applies to

T reglise'of Government, pars. 176, 20. See Hanna Pitkin's discussion of Locke
in “Obligation and Consent L" American Political Science Review, vol. 59
(1965), esp. pp. 994-997, the essentials of which I accept.

29. In distinguishing between obligations and natural duties T have drawn upon
H. L. A. Hart, “Legal and Moral Obligation,” in Essays in Moral Philosophy,
ed. by A. L Melden (Seatile, University of Washington Press, 1958), pp. 100-
:(1)3'5 2CSI3-I) Wh:jtel;y, “On Duties,” Proceedings of the Aristotelian Society, vol. 53

-53); an . B. Brandt, “The Concepts of Obligati " Mii
SN p igation and Duty,” Mind,
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the average citizen, rather than, say, to those who hold office, and
the obligation to keep promises. In the first case it is not clear what
is the requisite binding action or who has performed it. There is, I
believe, no political obligation, strictly speaking, for citizens gener-
ally. In the second case an explanation is needed as to how
fiduciary obligations arise from taking advantage of a just practice.
We need to look into the nature of the relevant practice in this
instance. These matters I shall discuss at another place (§§51-52).

19. PRINCIPLES FOR INDIVIDUALS:
THE NATURAL DUTIES

Whereas all obligations are accounted for by the principle of fair-
ness, there are many natural duties, positive and negative. I shall
make no attempt to bring them under one principle. Admittedly
this lack of unity runs the risk of putting too much strain on priority
rules, but I shall have to leave this difficulty aside. The following
are examples of natural duties: the duty of helping another when
he is in need or jeopardy, provided that one can do so without ex-
cessive risk or loss to oneself; the duty not to harm or injure
another; and the duty not to cause unnecessary suffering. The first
of these duties, the duty of mutual aid, is a positive duty in that it
is a duty to do something good for another; whereas the last two
duties are negative in that they require us not to do something that
is bad. The distinction between positive and negative duties is
intuitively clear in many cases, but often gives way. I shall not
put any stress upon it. The distinction is important only in connec-
tion with the priority problem, since it seems plausible to hold
that, when the distinction is clear, negative duties have more weight
than positive ones. But I shall not pursue this question here.

Now in contrast with obligations, it is characteristic of natural
duties that they apply to us without regard to our voluntary acts.
Moreover, they have no necessary connection with institutions or
social practices; their content is not, in general, defined by the rules
of these arrangements. Thus we have a natural duty not to be
cruel, and a duty to help another, whether or not we have com-
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mitted ourselves to these actions. It is no defense or excuse to say
that we have made no promise not to be cruel or vindictive, or to
come to another’s aid. Indeed, a promise not to kill, for example,
is normally ludicrously redundant, and the suggestion that it es-
tablishes a moral requirement where none already existed is mis-
taken. Such a promise is in order, if it ever is so, only when for
special reasons one has the right to kill, perhaps in a situation

|

arising in a just war. A further feature of natural duties is that they)

hold between persons irrespective of their institutional relationships;
they obtain between all as equal moral persons. In this sense the
natural duties are owed not only to definite individuals, say to those
cooperating together in a particular social arrangement, but to per-
sons generally. This feature in particular suggests the propriety of
the adjective “natural.” One aim of the law of nations is to assure
the recognition of these duties in the conduct of states. This is
especially important in constraining the means used in war, assum-
ing that, in certain circumstances anyway, wars of self-defense are
justified (§ 58).

From the standpoint of justice as fairness, a fundamental natural
duty is the duty of justice. This duty requires us to support and to
comply with just institutions that exist and apply to us. It also
constrains us to further just arrangements not yet established, at
least when this can be done without too much cost to ourselves.
Thus if the basic structure of society is just, or as just as it is reason-
able to expect in the circumstances, everyone has a natural duty
to do his part in the existing scheme. Each is bound to these insti-
tutions independent of his voluntary acts, performative or otherwise.
Thus even though the principles of natural duty are derived from a
contractarian point of view, they do not presuppose an act of con-
sent, express or tacit, or indeed any voluntary act, in order to
apply. The principles that hold for individuals, just as the principles
for institutions, are those that would be acknowledged in the
original position. These principles are understood as the outcome
of a hypothetical agreement. If their formulation shows that no
bmd.ing action, consensual or otherwise, is a presupposition of their
apghcation, then they apply unconditionally. The reason why obli-
gations depend upon voluntary acts is given by the second part
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of the principle of fairness which states this condition. It has noth-
ing to do with the contractual nature of justice as fairness.®® In
fact, once the full set of principles, a complete conception of right,
is on hand, we can simply forget about the conception of original
position and apply these principles as we would any others.

There is nothing inconsistent, or even surprising, in the fact that
justice as fairness allows unconditional principles. It suffices to
show that the parties in the original position would agree to prin-
ciples defining the natural duties which as formulated hold uncon-
ditionally. We should note that, since the principle of fairness may
establish a bond to existing just arrangements, the obligations
covered by it can support a tie already present that derives from
the natural duty of justice. Thus a person may have both a natural
duty and an obligation to comply with an institution and to do his
part. The thing to observe here is that there are several ways in which
one may be bound to political institutions. For the most part the
natural duty of justice is the more fundamental, since it binds citizens
generally and requires no voluntary acts in order to apply. The
principle of fairness, on the other hand, binds only those who assume
public office, say, or those who, being better situated, have advanced
their aims within the system. There is, then, another sense of noblesse
oblige: namely, that those who are more privileged are likely to
acquire obligations tying them even more strongly to a just scheme.

I shall say very little about the other kind of principles for indi-
viduals. For while permissions are not an unimportant class of

. actions, I must limit the discussion to the theory of social justice.
It may be observed, though, that once all the principles defining
requirements are chosen, no further acknowledgments are necessary
to define permissions. This is so because permissions are those acts

30. For clarification on these points I am indebted to Robert Amdur. Views
seeking to derive political ties solely from consensual acts are found in Michael
Walzer, Obligations: Essays on Disobedience, War, and Citizenship (Cambridge,
Mass., Harvard University Press, 1970), esp. pp. ix—xvi, 7-10, 18-21, and ch. 5;
and Joseph Tussman, Obligation and the Body Politic (New York, Oxford Uni-
versity Press, 1960). On the latter, see Hanna Pitkin, “Obligation and Consent L”
pp- 997£. For further discussions of the problems of consent theory in addition to
Pitkin, see Alan Gewirth, “Political Justice.” in Social Justice, ed. R. B. Brandt
(Englewood Cliffs, N.J., Prentice-Hall, Inc., 1962), pp. 128-141; and J. P.
Plamenatz, Consent, Freedom, and Political Obligation, 2nd ed. (London, Oxford
University Press, 1968).
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which we are at liberty both to do and not to do. They are acts
which violate no obligation or natural duty. In studying permis-
sions one wishes to single out those that are significant from a
moral point of view and to explain their relation to duties and
obligations. Many such actions are morally indifferent or trivial.
But among permissions is the interesting class of supererogatory
actions. These are acts of benevolence and mercy, of heroism and
self-sacrifice. It is good to do these actions but it is not one’s duty
or obligation. Supererogatory acts are not required, though nor-
mally they would be were it not for the loss or risk involved for the
agent himself. A person who does a supererogatory act does not
invoke the exemption which the natural duties allow. For while we
have a natural duty to bring about a great good, say, if we can do
so relatively easily, we are released from this duty when the cost
to oqrselves is considerable. Supererogatory acts raise questions of
first importance for ethical theory. For example, it seems offhand
that the classical utilitarian view cannot account for them. It would
appear that we are bound to perform actions which bring about a
greater good for others whatever the cost to ourselves provided that
the sum of advantages altogether exceeds that of other acts open to
us. There is nothing corresponding to the exemptions included in
the' forpulation of the natural duties. Thus some of the actions
which justice as fairness counts as supererogatory may be required
by the utility principle. I shall not, however, pursue this matter
further. Supererogatory acts are mentioned here for the sake of

c.omp!eteness. We must now turn to the interpretation of the initial
situation.
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principles of justice. Sometimes however these principles are not
clear or definite as to what they require. This is not always be-
cause the evidence is complicated and ambiguous, or difficult to

ence principle we wish to include in the prospects of the least
advantaged the primary good of self-respect; and/there are a
variety of ways of taking account of this value copistent with the
difference principle. How heavily this good and/others related to
it should count in the index is to be decided in/fiew of the general
features of the particular society and by what it is rational for its
least favored members to want as seen frofn the legislative stage.
In‘ such cases as these, then, the principlgs of justice set up a cer-
tain range within which the rate of sa gs or the emphasis given
to self-respect should lie. But they dd not say where in this range
the choice should fall.

Now for these situations the principle of political settlement
applies: if the law actually vogéd is, so far as one can ascertain,
within the range of those that could reasonably be favored by
rational legislators conscien iously trying to follow the principles
of justice, then the decisigh of the majority is practically authori-
tative, though not defiditive. The situation is one of quasi-pure
procedural justice. We'must rely on the actual course of discussion
at the legislative stage to select a policy within the allowed bounds.
These cases are fiot instances of pure procedural justice because
the outcome Jdes not literally define the right result. It is simply
that those who disagree with the decision made cannot con-
vincingly gftablish their point within the framework of the public
conceptign of justice. The question is one that cannot be sharply
defined/ In practice political parties will no doubt take different
standy/on these kinds of issues. The aim of constitutional design is
to make sure, if possible, that the self-interest of social classes does
not/so distort the political settlement that it is made outside the
pefmitted limits.
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55. THE DEFINITION OF CIVIL DISOBEDIENCE

I now wish to illustrate the content of the principles of natural
duty and obligation by sketching a theory of civil disobedience.
As I have already indicated, this theory is designed only for the
special case of a nearly just society, one that is well-ordered for
the most part but in which some serious violations of justice never-
theless do occur. Since I assume that a state of near justice requires
a democratic regime, the theory concerns the role and the appro-
priateness of civil disobedience to legitimately established demo-
cratic authority. It does not apply to the other forms of government
nor, except incidentally, to other kinds of dissent or resistance. I
shall not discuss this mode of protest, along with militant action
and resistance, as a tactic for transforming or even overturning an
unjust and corrupt system. There is no difficulty about such ac-
tion in this case. If any means to this end are justified, then surely
nonviolent opposition is justified. The problem of civil disobedi-
ence, as I shall interpret it, arises only within a more or less just
democratic state for those citizens who recognize and accept the
legitimacy of the constitution. The difficulty is one of a conflict of
duties. At what point does the duty to comply with laws enacted
by a legislative majority (or with executive acts supported by such
a majority) cease to be binding in view of the right to defend
one’s liberties and the duty to oppose injustice? This question
involves the nature and limits of majority rule. For this reason the
problem of civil disobedience is a crucial test case for any theory
of the moral basis of democracy.

A constitutional theory of civil disobedience has three parts.
First, it defines this kind of dissent and separates it from other
forms of opposition to democratic authority. These range from legal
demonstrations and infractions of law designed to raise test cases
before the courts to militant action and organized resistance. A
theory specifies the place of civil disobedience in this spectrum of
possibilities. Next, it sets out the grounds of civil disobedience and
the conditions under which such action is justified in a (more or
less) just democratic regime. And finally, a theory should explain
the role of civil disobedience within a constitutional system and
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account for the appropriateness of this mode of protest within a free
society.

Before I take up these matters, a word of caution. We should not
expect too much of a theory of civil disobedience, even one framed
for special circumstances. Precise principles that straightway decide
actual cases are clearly out of the question. Instead, a useful theory
defines a perspective within which the problem of civil disobedience
can be approached; it identifies the relevant considerations and
helps us to assign them their correct weights in the more important
instances. If a theory about these matters appears to us, on reflec-
tion, to have cleared our vision and to have made our considered
judgments more coherent, then it has been worthwhile. The theory
has done what, for the present, one may reasonably expect it to
do: namely, to narrow the disparity between the conscientious con-
victions of those who accept the basic principles of a democratic
society.

I shall begin by defining civil disobedience as a public, nonviolent,
conscientious yet political act contrary to law usually done with the
aim of bringing about a change in the law or policies of the gov-
ernment.”® By acting in this way one addresses the sense of justice
of the majority of the community and declares that in one’s con-
sidered opinion the principles of social cooperation among free and
equal men are not being respected. A preliminary gloss on this
definition is that it does not require that the civilly disobedient act
breach the same law that is being protested.?® It allows for what

19. Here I follow H. A. Bedau's definition of civil disobedience. See his “On
Civil Disobedience,” Journal of Philosophy, vol. 58 (1961), pp. 653-661. It
should be noted that this definition is narrower than the meaning suggested by
Thoreau's essay, as I note in the next section. A statement of a similar view
is found in Martin Luther King's “Letter from Birmingham City Jail” (1963),
reprinted in H. A. Bedau, ed., Civil Disobedience (New York, Pegasus, 1969),
Pp- 72-89. The theory of civil disobedience in the text tries to set this sort of
conception into a wider framework. Some recent writers have also defined civil
disobedience more broadly. For example, Howard Zinn, Disobedience and
Democracy (New York, Random House, 1968), pp. 119f, defines it as “the
deliberate, discriminate violation of law for a vital social purpose.” I am con-
cerned with a more restricted notion. I do not at all mean to say that only this
form of dissent is ever justified in a democratic state.

20. This and the following gloss are from Marshall Cohen, “Civil Disobedience
in a Constitutional Democracy,” The Massachusetts Review, vol. 10 (1969),
Pp. 224-226, 218-221, respectively.
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some have called indirect as well as direct civil disobedience. And
this a definition should do, as there are sometimes strong reasons
for not infringing on the law or policy held to be unjust. Instead,
one may disobey traffic ordinances or laws of trespass as a way of
presenting one’s case. Thus, if the government enacts a vague and
harsh statute against treason, it would not be appropriate to com-
mit treason as a way of objecting to it, and in any event, the
penalty might be far more than one should reasonably be ready t’o
accept. In other cases there is no way to violate_the government’s
policy directly, as when it concerns foreign affairs, or a'ﬁe.:cts an-
other part of the country. A second gloss is that the cmlly dis-
obedient act is indeed thought to be contrary to law, at least in the
sense that those engaged in it are not simply presenting a test case
for a constitutional decision; they are prepared to oppose the
statute even if it should be upheld. To be sure, in a constitutional
regime, the courts may finally side with the dissenters and declare
the law or policy objected to unconstitutional. It often _happens,
then, that there-is some uncertainty as to whether the dissenters’
action will be held illegal or not. But this is merely a complicating
element. Those who use civil disobedience to protest unjust laws
are not prepared to desist should the courts eventually disagr.ee
with them, however pleased they might have been with the opposite
decision.

It should also be noted that civil disobedience is a political act
not only in the sense that it is addressed to the rqajoﬁty thE'lt h.olds
political power, but also because it is an act gulded_anc_i ]ustlﬁed
by political principles, that is, by the principles of justice “‘/hlc.h
regulate the constitution and social institutions gen.era.lly. In justi-
fying civil disobedience one does not appeal to principles qf per-
sonal morality or to religious doctrines, though these may comc.ld.e
with and support one’s claims; and it goes without saying t}.lat civil
disobedience cannot be grounded solely on group or self-interest.
Instead one invokes the commonly shared conception of justice
that underlies the political order. It is assumed that in a rfaasgnably
just democratic regime there is a public conception of justice py
reference to which citizens regulate their political affai.rs al.ld in-
terpret the constitution. The persistent and deliberate v101at10n. of
the basic principles of this conception over any extended period
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of time, especially the infringement of the fundamental equal lib-
erties, invites either submission or resistance. By engaging in civil
disobedience a minority forces the majority to consider whether it
wishes to have its actions construed in this way, or whether, in
view of the common sense of justice, it wishes to acknowledge the
legitimate claims of the minority.

A further point is that civil disobedience is a public act. Not
only is it addressed to public principles, it is done in public. It is
engaged in openly with fair notice; it is not covert or secretive.
One may compare it to public speech, and being a form of address,
an expression of profound and conscientious political conviction,
it takes place in the public forum. For this reason, among others,
civil disobedience is nonviolent. It tries to avoid the use of violence,
especially against persons, not from the abhorrence of the use of
force in principle, but because it is a final expression of one’s case.
To engage in violent acts likely to injure and to hurt is incompatible
with civil disobedience as a mode of address. Indeed, any inter-
ference with the civil liberties of others tends to obscure the civilly
disobedient quality of one’s act. Sometimes if the appeal fails in its
purpose, forceful resistance may later be entertained. Yet civil dis-
obedience is giving voice to conscientious and deeply held convic-
tions; while it may warn and admonish, it is not itself a threat.

Civil disobedience is nonviolent for another reason. It expresses
disobedience to law within the limits of fidelity to law, although it
is at the outer edge thereof.?* The law is broken, but fidelity to law
is expressed by the public and nonviolent nature of the act, by the
willingness to accept the legal consequences of one’s conduct.??
This fidelity to law helps to establish to the majority that the act is

21. For a fuller discussion of this point, see Charles Fried, “Moral Causation,”
Harvard Law Review, vol. 77 (1964), pp. 1268f. For clarification below of the
notion of militant action, I am indebted to Gerald Loev.

22. Those who define civil disobedience more broadly might not accept this
description. See, for example, Zinn, Disobedience and Democracy, pp- 27-31, 39,
119f. Moreover he denies that civil disobedience need be nonviolent. Certainly
one does not accept the punishment as right, that is, as deserved for an unjustified
act. Rather one is willing to undergo the legal consequences for the sake of
fidelity to law, which is a different matter. There is room for latitude here in
that the definition allows that the charge may be contested in court, should
this prove appropriate. But there comes a point beyond which dissent ceases to
be civil disobedience as defined here.
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indeed politically conscientious and sincere, and that it is intended
to address the public’s sense of justice. To be completely open and
nonviolent is to give bond of one’s sincerity, for it is not easy to
convince another that one’s acts are conscientious, or even to be
sure of this before oneself. No doubt it is possible to imagine a legal
system in which conscientious belief that the law is unjust is ac-
cepted as a defense for noncompliance. Men of great honesty with
full confidence in one another might make such a system work.
But as things are, such a scheme would presumably be unstable
even in a state of near justice. We must pay a certain price to con-
vince others that our actions have, in our carefully considered
view, a sufficient moral basis in the political convictions of the
community.

Civil disobedience has been defined so that it falls between legal
protest and the raising of test cases on the one side, and consci-
entious refusal and the various forms of resistance on the other. In
this range of possibilities it stands for that form of dissent at the
boundary of fidelity to law. Civil disobedience, so understood, is
clearly distinct from militant action and obstruction; it is far re-
moved from organized forcible resistance. The militant, for ex-
ample, is much more deeply opposed to the existing political sys-
tem. He does not accept it as one which is nearly just or reasonably
so; he believes either that it departs widely from its professed prin-
ciples or that it pursues a mistaken conception of justice altogether.
While his action is conscientious in its own terms, he does not
appeal to the sense of justice of the majority (or those having ef-
fective political power), since he thinks that their sense of justice is
erroneous, or else without effect. Instead, he seeks by well-framed
militant acts of disruption and resistance, and the like, to attack
the prevalent view of justice or to force a movement in the desired
direction. Thus the militant may try to evade the penalty, since he
is not prepared to accept the legal consequences of his violation of
the law; this would not only be to play into the hands of forces that
he believes cannot be trusted, but also to express a recognition of
the legitimacy of the constitution to which he is opposed. In this
sense militant action is not within the bounds of fidelity to law, but
represents a more profound opposition to the legal order. The basic
structure is thought to be so unjust or else to depart so widely from
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its own professed ideals that one must try to prepare the way for
radical or even revolutionary change. And this is to be done by try-
ing to arouse the public to an awareness of the fundamental reforms
that need to be made. Now in certain circumstances militant action
and other kinds of resistance are surely justified. I shall not, how-
ever, consider these cases. As I have said, my aim here is the
limited one of defining a concept of civil disobedience and under-
standing its role in a nearly just constitutional regime.

56. THE DEFINITION OF CONSCIENTIOU, REFUSAL

Although T have distinguished civil disobedience from conscien-
tious refusal, I have yet to explain the latter p6tion. This will now
be done. It must be recognized, however, fhat to separate these
two ideas is to give a narrower definition 4 civil disobedience than
is traditional; for it is customary to thigk of civil disobedience in
a broader sense as any noncompliangé with law for conscientious
reasons, at least when it is not covert and does not involve the use
of force. Thoreau’s essay is chagacteristic, if not definitive, of the
traditional meaning.”® The usefilness of the narrower sense will, I
believe, be clear once the Mefinition of conscientious refusal is
examined.

Conscientious refusal” is noncompliance with a more or less
direct legal injunction’ or administrative order. It is refusal since
an order is addressed to us and, given the nature of the situation,
whether we accede to it is known to the authorities, Typical ex-
amples are the/refusal of the early Christians to perform certain
acts of piety prescribed by the pagan state, and the refusal of the
Jehovah’s Witnesses to salute the flag. Other examples are the unwill-
ingness of a pacifist to serve in the armed forces, or of a soldier to
obey afh order that he thinks is manifestly contrary to the moral
law 4s it applies to war. Or again, in Thoreau’s case, the refusal
to/pay a tax on the grounds that to do so would make him an
gent of grave injustice to another. One’s action is assumed to be

23. See Henry David Thoreau, “Civil Disobedience” (1848), reprinted in
H. A. Bedau, ed., Civil Disobedience, Pp. 27-48. For a critical discussion, sce
Bedau’s remarks, Pp- 15-26.
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known to the authorities, however much one might wish, Ain some
cases, to conceal it. Where it can be covert, one might speak of
conscientious evasion rather than conscientious refusal. Covert in-
fractions of a fugitive slave law are instances of conscientious
evasion.*

There are several contrasts between conscientious refusal (or
evasion) and civil disobedience. First of all, £onscientious refusal
is not a form of address appealing to the sense of justice pf the
majority. To be sure, such acts are not /generally secretive or
covert, as concealment is often impossible anyway. One simply
refuses on conscientious grounds to obey 4 command or to comply
with a legal injunction. One does not in¥oke the convictions of the
community, and in this sense consciedtious refusal is not an :.1ct
in the public forum. Those ready to withhold obedience recognize
that there may be no basis for mutugl understanding; they do not
seek out occasions for disobedience ps a way to state their cause.
Rather, they bide their time hopipg™that the necessity to disol?ey
will not arise. They are less oftimistic than those undertaking
civil disobedience and they mg

make their case, or again/there may not be any chance that the
majority will be receptiye to their claims. - -
Conscientious refusal is not necessarily based on political prin-
ciples; it may be foyfided on religious or other principles at vari-
ance with the congtitutional order. Civil disobedience is an appeal
to a commonly sifared conception of justice, whereas conscientious
refusal may have other grounds. For example, assuming th‘at the
early Christigns would not justify their refusal to comply w1t.h the
religious cystoms of the Empire by reasons of justice but simply
as being fontrary to their religious convictions, their argument
would not be political; nor, with similar qualifications, are the
views ¢f a pacifist, assuming that wars of self-defense at least are
recoghized by the conception of justice that underlies a constitu-
al regime. Conscientious refusal may, however, be grounded
political principles. One many decline to go along with a law
hinking that it is so unjust that complying with it is simply out 9f
he question. This would be the case if, say, the law were to enjoin
24. For these distinctions I am indebted to Burton Dreben.
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our being the agent of enslaving another, or to require us to sub-
mit to a similar fate. These are patent violations of recognjZed
political principles.

It is a difficult matter to find the right course when some
appeal to religious principles in refusing to do actions
seems, are required by principles of political justice.
pacifist possess an immunity from military service in a
assuming that there are such wars? Or is the state
impose certain hardships for noncompliance? There
tion to say that the law must always respect the dictates of con-
science, but this cannot be right. As we have-seén in the case of
the intolerant, the legal order must regulae’men’s pursuit of their
religious interests so as to realize the pfinciple of equal liberty;
and it may certainly forbid religious” practices such as human
sacrifice, to take an extreme case/ Neither religiosity nor con-
scientiousness suffices to protect tlfis practice. A theory of justice
must work out from its own poigt of view how to treat those who
dissent from it. The aim of g/well-ordered society, or one in a
state of near justice, is to prgserve and strengthen the institutions
of justice. If a religion is génied its full expression, it is presum-
ably because it is in violatidn of the equal liberties of others. In gen-
eral, the degree of tolergnce accorded opposing moral conceptions
depends upon the extght to which they can be allowed an equal
place within a just system of liberty.

If pacifism is tg be treated with respect and not merely tol-
erated, the explghation must be that it accords reasonably well
with the principles of justice, the main exception arising from its
attitude towayd engaging in a just war (assuming here that in
jons wars of self-defense are justified). The political
principles fecognized by the community have a certain affinity
with the doctrine the pacifist professes. There is a common abhor-
rence of war and the use of force, and a belief in the equal status
of meh as moral persons. And given the tendency of nations,
partigularly great powers, to engage in war unjustifiably and to
set jn motion the apparatus of the state to suppress dissent, the
respect accorded to pacifism serves the purpose of alerting citizens
to the wrongs that governments are prone to commit in their name.
Even though his views are not altogether sound, the warnings and

Does the
just war,
ermitted to
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protests that a pacifist is disposed to express mgy have the result
that on balance the principles of justice are mfore rather than less
secure. Pacifism as a natural departure frém the correct doctrine
conceivably compensates for the weakness of men in living up to
their professions.

It should be noted that there i§, of course, in actual situations
no sharp distinction between eivil disobedience and conscientious
refusal. Moreover the sameg/action (or sequence of actions) may
have strong elements of b6th. While there are clear cases of each,
the contrast between them is intended as a way of elucidating the
interpretation of ciyil disobedience and its role in a democratic
society. Given the/nature of this way of acting as a special kind of

refusal. I a free society no one may be compelled, as the early
Christighs were, to perform religious acts in violation of equal

whjle awaiting an appeal to higher authority. These remarks lead
up to the question of justification.

57. THE JUSTIFICATION OF CIVIL DISOBEDIENCE

With these various distinctions in mind, I shall consider the cir-
cumstances under which civil disobedience is justified. For sim-
plicity I shall limit the discussion to domestic institutions and so
to injustices internal to a given society. The somewhat narrow
nature of this restriction will be mitigated a bit by taking up the
contrasting problem of conscientious refusal in connection with
the moral law as it applies to war. I shall begin by setting out what
seem to be reasonable conditions for engaging in civil disobedi-
ence, and then later connect these conditions more systematically
with the place of civil disobedience in a state of near justice. Of
course, the conditions enumerated should be taken as presump-
tions; no doubt there will be situations when they do not hold, and
other arguments could be given for civil disobedience.

The first point concerns the kinds of wrongs that are appropri-

n


Philosophy and Public Affairs Assoc. Editor
Pencil


Duty and Obligation

ate objects of civil disobedience. Now if one views such disobedi-
ence as a political act addressed to the sense of justice of the
community, then it seems reasonable, other things equal, to limit
it to instances of substantial and clear injustice, and preferably to
those which obstruct the path to removing other injustices. For
this reason there is a presumption in favor of restricting civil
disobedience to serious infringements of the first principle of jus-
tice, the principle of equal liberty, and to blatant violations of the
second part of the second principle, the principle of fair equality
of opportunity. Of course, it is not always easy to tell whether
these principles are satisfied. Still, if we think of them as guaran-
teeing the basic liberties, it is often clear that these freedoms
are not being honored. After all, they impose certain strict re-
quirements that must be visibly expressed in institutions. Thus
when certain minorities are denied the right to vote or to hold
office, or to own property and to move from place to place, or
when certain religious groups are repressed and others denied
various opportunities, these injustices may be obvious to all. They
are publicly incorporated into the recognized practice, if not the
letter, of social arrangements. The establishment of these wrongs
does not presuppose an informed examination of institutional
effects.

By contrast infractions of the difference principle are more
difficult to ascertain. There is usually a wide range of conflicting
yet rational opinion as to whether this principle is satisfied. The
reason for this is that it applies primarily to economic and social
institutions and policies. A choice among these depends upon
theoretical and speculative beliefs as well as upon a wealth of statisti-
cal and other information, all of this seasoned with shrewd judg-
ment and plain hunch. In view of the complexities of these ques-
tions, it is difficult to check the influence of self-interest and
prejudice; and even if we can do this in our own case, it is another
matter to convince others of our good faith. Thus unless tax laws,
for example, are clearly designed to attack or to abridge a basic
equal liberty, they should not normally be protested by civil
disobedience. The appeal to the public’s conception of justice is
not sufficiently clear. The resolution of these issues is best left to
the political process provided that the requisite equal liberties are
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secure. In this case a reasonable compromise can presumably be
reached. The violation of the principle of equal liberty is, then,
the more appropriate object of civil disobedience. This principle
defines the common status of equal citizenship in a constitutional
regime and lies at the basis of the political order. When it is fully
honored the presumption is that other injustices, while possibly
persistent and significant, will not get out of hand.

A further condition for civil disobedience is the following. We
may suppose that the normal appeals to the political majority
have already been made in good faith and that they have failed.
The legal means of redress have proved of no avail. Thus, for
example, the existing political parties have shown themselves in-
different to the claims of the minority or have proved unwilling to
accommodate them. Attempts to have the laws repealed have been
ignored and legal protests and demonstrations have had no suc-
cess. Since civil disobedience is a last resort, we should be sure
that it is necessary. Note that it has not been said, however, that
legal means have been exhausted. At any rate, further normal
appeals can be repeated; free speech is always possible. But if
past actions have shown the majority immovable or apathetic,
further attempts may reasonably be thought fruitless, and a second
condition for justified civil disobedience is met. This condition is,
however, a presumption. Some cases may be so extreme that there
may be no duty to use first only legal means of political opposi-
tion. If, for example, the legislature were to enact some outrageous
violation of equal liberty, say by forbidding the religion of a weak
and defenseless minority, we surely could not expect that sect to
oppose the law by normal political procedures. Indeed, even civil
disobedience might be much too mild, the majority having already
convicted itself of wantonly unjust and overtly hostile aims.

The third and last condition I shall discuss can be rather com-
plicated. It arises from the fact that while the two preceding con-
ditions are often sufficient to justify civil disobedience, this is not
always the case. In certain circumstances the natural duty of
justice may require a certain restraint. We can see this as follows.
If a certain minority is justified in engaging in civil disobedience,
then any other minority in relevantly similar circumstances is
likewise justified. Using the two previous conditions as the criteria
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of relevantly similar circumstances, we can say that, other things
equal, two minorities are similarly justified in resorting to civil
disobedience if they have suffered for the same length of time
from the same degree of injustice and if their equally sincere and
normal political appeals have likewise been to no avail. It is con-
ceivable, however, even if it is unlikely, that there should be many
groups with an equally sound case (in the sense just defined) for
being civilly disobedient; but that, if they were all to act in this
way, serious disorder would follow which might well undermine
the efficacy of the just constitution. I assume here that there is a
limit on the extent to which civil disobedience can be engaged in
without leading to a breakdown in the respect for law and the
constitution, thereby setting in motion consequences unfortunate
for all. There is also an upper bound on the ability of the public
forum to handle such forms of dissent; the appeal that civilly dis-
obedient groups wish to make can be distorted and their intention
to appeal to the sense of justice of the majority lost sight of. For
one or both of these reasons, the effectiveness of civil disobedience
as a form of protest declines beyond a certain point; and those
contemplating it must consider these constraints.

The ideal solution from a theoretical point of view calls for a
cooperative political alliance of the minorities to regulate the
overall level of dissent. For consider the nature of the situation:
there are many groups each equally entitled to engage in civil
disobedience. Moreover they all wish to exercise this right, equally
strong in each case; but if they all do so, lasting injury may result
to the just constitution to which they each recognize a natural
duty of justice. Now when there are many equally strong claims
which if taken together exceed what can be granted, some fair
plan should be adopted so that all are equitably considered. In
simple cases of claims to goods that are indivisible and fixed in
number, some rotation or lottery scheme may be the fair solution
when the number of equally valid claims is too great.?® But this

25. For a discussion of the conditions when some fair arrangement is called
for, see Kurt Baier, The Moral Point of View (Ithaca, N.Y., Cornell University
Press, 1958), pp. 207-213; and David Lyons, Forms and Limits of Utilitarianism
(Oxford, The Clarendon Press, 1965), pp. 160-176. Lyons gives an example of
a fair rotation scheme and he also observes that (waiving costs of setting them
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sort of device is completely unrealistic here. What seems called
for is a political understanding among the minorities suffering
from injustice. They can meet their duty to democratic institutions
by coordinating their actions so that while each has an oppor-
tunity to exercise its right, the limits on the degree of civil diso-
bedience are not exceeded. To be sure, an alliance of this sort
is difficult to arrange; but with perceptive leadership, it does not
appear impossible.

Certainly the situation envisaged is a special one, and it is
quite possible that these sorts of considerations will not be a bar
to justified civil disobedience. There are not likely to be many
groups similarly entitled to engage in this form of dissent while at
the same time recognizing a duty to a just constitution. One
should note, however, that an injured minority is tempted to be-
lieve its claims as strong as those of any other; and therefore
even if the reasons that different groups have for engaging in
civil disobedience are not equally compelling, it is often wise to
presume that their claims are indistinguishable. Adopting this
maxim, the circumstance imagined seems more likely to happen.
This kind of case is also instructive in showing that the exercise of
the right to dissent, like the exercise of rights generally, is some-
times limited by others having the very same right. Everyone’s
exercising this right would have deleterious consequences for all,
and some equitable plan is called for.

Suppose that in the light of the three conditions, one has a right
to appeal one’s case by civil disobedience. The injustice one pro-
tests is a clear violation of the liberties of equal citizenship, or of
equality of opportunity, this violation having been more or less
deliberate over an extended period of time in the face of normal
political opposition, and any complications raised by the question
of fairness are met. These conditions are not exhaustive; some
allowance still has to be made for the possibility of injury to third
parties, to the innocent, so to speak. But I assume that they cover

up) such fair procedures may be reasonably efficient. See pp. 169-171. I accept
the conclusions of his account, including his contention that the notion of fairness
cannot be explained by assimilating it to utility, pp. 176f. The earlier discussion by
C. D. Broad, “On the Function of False Hypotheses in Ethics,” International
Journal of Ethics, vol. 26 (1916), esp. pp. 385-390, should also be noted here.
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the main points. There is still, of course, the question whether it
is wise or prudent to exercise this right. Having established the
right, one is now free, as one is not before, to let these matters
decide the issue. We may be acting within our rights but never-
theless unwisely if our conduct only serves to provoke the harsh
retaliation of the majority. To be sure, in a state of near justice,
vindictive repression of legitimate dissent is unlikely, but it is
important that the action be properly designed to make an
effective appeal to the wider community. Since civil disobedience
is a mode of address taking place in the public forum, care must
be taken to see that it is understood. Thus the exercise of the right
to civil disobedience should, like any other right, be rationally
framed to advance one’s ends or the ends of those one wishes to
assist. The theory of justice has nothing specific to say about these
practical considerations. In any event questions of strategy and
tactics depend upon the circumstances of each case. But the
theory of justice should say at what point these matters are prop-
erly raised.

Now in this account of the justification of civil disobedience
I have not mentioned the principle of fairness. The natural duty
of justice is the primary basis of our political ties to a constitu-
tional regime. As we noted before (§52), only the more favored
members of society are likely to have a clear political obligation
as opposed to a political duty. They are better situated to win
public office and find it easier to take advantage of the political
system. And having done so, they have acquired an obligation
owed to citizens generally to uphold the just constitution, But
members of subjected minorities, say, who have a strong case for
civil disobedience will not generally have a political obligation of
this sort. This does not mean, however, that the principle of fair-
ness will not give rise to important obligations in their case.?® For
not only do many of the requirements of private life derive from
this principle, but it comes into force when persons or groups
come together for common political purposes. Just as we acquire
obligations to others with whom we have joined in various private

26. For a discussion of these obligations, see Michael Walzer, Obligations:
Essays on Disobedience, War, and Citizenship (Cambridge, Harvard University
Press, 1970), ch. III.
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associations, those who engage in political action assume obliga-
tory ties to one another. Thus while the political obligation of
dissenters to citizens generally is problematical, bonds of loyalty
and fidelity still develop between them as they seek to advance
their cause. In general, free association under a just constitution
gives rise to obligations provided that the ends of the group are
legitimate and its arrangements fair. This is as true of political as
it is of other associations. These obligations are of immense
significance and they constrain in many ways what individuals can
do. But they are distinct from an obligation to comply with a just
constitution. My discussion of civil disobedience is in terms of the
duty of justice alone; a fuller view would note the place of these
other requirements.

58. THE JUSTIFICATION OF
CONSCIENTIOUS REFUSA

In examining the justification of civil disobgdience I assumed for
simplicity that the laws and policies protesfed concerned domestic
affairs. It is natural to ask how the thegry of political duty applies
to foreign policy. Now in order to dohis it is necessary to extend
the theory of justice to the law of Mations. I shall try to indicate
how this can be done. To fix jdeas I shall consider briefly the
justification of conscientious péfusal to engage in certain acts of
war, or to serve in the armed forces. I assume that this refusal is
based upon political ang/not upon religious or other principles;
that is, the principles gifed by way of justification are those of the
justicé’ underlying the constitution. Our problem,

ese apply to societies as units and to the basic struc-
gine also that the various principles of natural duty and
of obljgation that apply to individuals have been adopted. Thus
the persons in the original position have agreed to the principles
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