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ruffians assaulted a Miss Camphor, a young 
Afro-American girl, while out walking with a 
young man of her own race. They held her 
escort and outraged the girl. It was a deed das
tardly enough to arouse Southern blood, 
which gives its horror of rape as excuse for 
lawlessness, but she was an Afro-American. 
The case went to the courts, an Afro-American 
lawyer defended the men and they were 
acquitted. 

In Nashville, Tenn., there is a white man, 
Pat Hanifan, who outraged a little Afro-Amer
ican girl, and, from the physical injuries 
received, she has been ruined for life. He was 
jailed for six months, discharged, and is now 
a detective in that city .... Only two weeks 
before Eph. Grizzard, who had only been 
charged with rape upon a white woman, had 
been taken from the jail, with Governor 
Buchanan and the police and militia standing 
by, dragged through the streets in broad day
light, knives plunged into him at every step, 
and with every fiendish cruelty a frenzied mob 
could devise, he was at last swung out on the 
bridge with hands cut to pieces as he tried to 
climb up the stanchions .... 

At the very moment these civilized whites 
were announcing their determination "to pro
tect their wives and daughters," by murdering 
Grizzard, a white man was in the same jail for 
raping eight-year-old Maggie Reese, an Afro
American girl. He was not harmed. The 
"honor" of grown women who were glad 
enough to be suppported by the Grizzard boys 
and Ed Coy, as long as the liasion was not 
known, needed protection; they were white. 
The outrage upon helpless childhood needed 
no avenging in this case; she was black ... 

CHAPTER III: THE NEW CRY 

... Thoughtful Afro-Americans with the 
strong arm of the government withdrawn and 
with the hope to stop such wholesale mas
sacres urged the race to sacrifice its political 
rights for sake of peace. They honestly 

believed the race should fit itself for govern
ment, and when that should be done, the 
objection to race participation in politics 
would be removed. 

But the sacrifice did not remove the trou
ble, nor move the South to justice. One by one 
the Southern States have legally (?) disfran
chised the Afro-American, and since the repeal 
of the Civil Rights Bill nearly every Southern 
State has passed separate car laws with a 
penalty against their infringement. The race 
regardless of advancement is penned into 
filthy, stilling partitions cut off from smoking 
cars .... The dark and bloody record of the 
South shows 728 Afro-Americans lynched 
during the past eight years; ... and not less 
than 150 have been known to have met violent 
death at the hands of cruel bloodthirsty mobs 
during the· past nine months. 

To palliate this record (which grows 
worse as the Afro-American becomes intelli
gent) and excuse some of the most heinous 
crimes that ever stained the history of a coun
try, the South is shielding itself behind the 
plausible screen of defending the honor of its 
women. This, too, in the face of the fact that 
only one-third of the 728 victims to mobs have 
been charged with rape, to say nothing of those 
of that one-third who were innocent of the 
charge .... 

Even to the better class of Afro-Americans 
the crime of rape is so revolting they have too 
often taken the white man's word and given 
lynch law neither the investigation nor con
demnation it deserved. 

They forget that a concession of the right 
to lynch a man for a certain crime, not only 
concedes the right to lynch any person for any 
crime, but (so frequently is the cry of rape now 
raised) it is in a fair way to stamp us a race of 
rapists and desperadoes. They have gone on 
hoping and believing that general education 
and financial strength would solve the diffi
culty, and are devoting their energies to the 
accumulation of both .... 
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PEGGY PASCOE 

Ophelia Paquet, a Tillamook Indian Wife: 
M.iscegenation Laws and the Privileges 
of Property 

When Ophelia Paquet's husband died in 1919, the county court recognized her as his 
widow-the Paquets had been married for thirty years-and appointed Ophelia to 
administer his estate. As there were no children, Ophelia stood to inherit her late hus
band's property. It was a just arrangement inasmuch as it was her money that had been 
used to purchase the land and pay taxes on it. John Paquet, Fred's disreputable brother, 
thought otherwise. Ultimately the court awarded the estate to him, leaving the sixty
five-year-old widow destitute. 

Ophelia's story is a complicated one. It illuminates many issues: the purpose of mis
cegenation laws, the role of marriage in the transmission of property, the "invisibility" 
of married women's economic contributions, and the way race can compound gender 
disadvantage. 

1n what respects does John Paquet's victory illuminate the convergence of race and 
class? What parallels does Pascoe draw between the Paquet case and contemporary 
debates over same-sex marriage? How is the failure to count Ophelia's economic con
tribution to the marriage related to the "pastoralization" of housework that Jeanne Boyd
ston discussed on pages 153-64. 

Although miscegenation laws are usually 
remembered (when they are remembered at 
all) as a Southern development aimed at 
African Americans, they were actually a much 
broader phenomenon. Adopted in both the 
North and the South in the colonial period and 
extended to western states in the nineteenth 
century, miscegenation laws grew up with 
slavery but became even more significant after 
the Civil War, for it was then that they came 
to form the crucial "bottom line" of the system 
of white supremacy embodied in segregation. 

The earliest miscegenation laws, passed in 
the South, forbade whites to marry African 
Americans, but the list of groups prohibited 
from marrying whites was gradually ex
panded, especially in western states, by 

adding first American fudians, then Chinese 
and Japanese (both often referred to by the 
catchall term "Mongolians"), and then Malays 
(or Filipinos). And even this didn't exhaust the 
list. Oregon prohibited whites from marrying 
"Kanakas" (or native Hawaiians); South 
Dakota proscribed "Coreans"; Arizona singled 
out Hindus; and Georgia prohibited whites 
from marrying "West" and" Asiatic" Indians. 

Many states packed their miscegenation 
laws with multiple categories and quasi-math
ematical definitions of "race." Oregon, for 
example, declared that "it shall not be lawful 
within this state for any white person, male or 
female, to intermarry with any negro, Chinese, 
or any person having one fourth or more 
negro, Chinese, or Kanaka blood, or any per-

From New Viewpoints in Women's History: Working Papers from the Schlesinger Library 50th Anniversary Confer
ence, March 4-5, 1994 edited by Susan Ware. Cambridge, Mass.: Arthur and Elizabeth Schlesinger Library on 
the History of Women in America, Radcliffe College (1994). Condensed and reprinted by permission of the 
author. Notes have been renumbered and edited. 
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son having more than one half Indian blood." 
Altogether, miscegenation laws covered forty
one states and colonies. They spanned three 
centuries of American history: the first ones 
were enacted in the 1660s, and the last ones 
were not declared unconstitutional until 1967. 

Although it is their sexual taboos that have 
attracted most recent attention, the structure 
and function of miscegenation laws were ... 
more fundamentally related to the institution 
of marriage than to sexual behavior itself. In 
sheer numbers, many more laws prohibited 
interracial marriage than interracial sex. And 
in an even deeper sense, all miscegenation laws 
were designed to privilege marriage as a social 
and economic unit Couples who challenged 
the laws knew that the right to marry trans
lated into social respectability and economic 
benefits, including inheritance rights and legit
imacy for children, that were denied to sexual 
liaisons outside marriage. Miscegenation laws 
were designed to patrol this border by making 
so-called "miscegenous marriage" a legal 
impossibility. Thus criminal courts treated 
offenders as if they had never been married at 
all; that is, prosecutors charged interracial cou
ples with the moral offense of fornication or 
other illicit sex crimes, then denied them the 
use of marriage as a defense. 

Civil courts guarded the junction between 
marriage and economic privilege. From 
Reconstruction to the 1930s, most miscegena
tion cases heard in civil courts were ex post 
facto attempts to invalidate relationships that 
had already lasted for a long time. They were 
brought by relatives or, sometimes, by the 
state, after the death of one partner, almost 
always a white man. Many of them were 
specifically designed to take property or inher
itances away from the surviving partner, 
almost always an African American or Amer
ican Indian woman. By looking at civil law 
suits like these (which were, at least in appeals 
court records, more common than criminal 
cases), we can begin to trace the links between 
white patriarchal privilege and property that 
sustained miscegenation laws. 

Let me illustrate the point by describing 
[a] sample case, In re Paquet's Estate, decided 
by the Oregon Supreme Court in 1921.1 The 
Paquet case, like most of the civil miscegena
tion cases of this period, was fought over the 
estate of a white man. The man in question, 

Fred Paquet, died in 1919, survived by his 63-
year-old Tillamook Indian wife, named Ophe
lia. The Paquet estate included 22 acres of land, 
some farm animals, tools, and a buggy, alto
gether worth perhaps $2500.2 Fred and Ophe
lia's relationship had a long history. In the 
1880s, Fred had already begun to visit Ophe
lia frequently and openly enough that he had 
become one of many targets of a local grand 
jury which periodically threatened to indict 
white men who lived with Indian women.3 
Seeking to formalize the relationship-and, 
presumably, end this harrassment-Fred con
sulted a lawyer, who advised him to make sure 
to hold a ceremony which woulP. meet the 
legal requirements for an "Indian custom" 
marriage. Accorclingly, in 1889, Fred not only 
reached the customary agreement with Ophe
lia's Tillamook relatives, paying them $50 in 
gifts, but also sought the formal sanction of 
Tillamook tribal chief Betsy Fuller (who was 
herself married to a white man); Fuller 
arranged for a tribal council to consider and 
confirm the marriage. 4 Afterwards Fred and 
Ophelia lived together until his death, for 
more than thirty years. Fred clearly considered 
Ophelia his wife, and his neighbors, too, rec
ognized their relationship, but because Fred 
died without leaving a formal will, adminis
tration of the estate was subject to state laws 
which provided for the distribution of prop
erty to surviving family members. 

When Fred Paquet died, the county court 
recognized Ophelia as his widow and 
promptly appointed her administrator of the 
estate. Because the couple had no children, all 
the property, inducting the land, which Ophe
lia lived on and the Paquets had owned for 
more than two decades, would ordinarily have 
gone to her. Two days later, though, Fred's 
brother John came fonvard to contest Ophelia 
for control over the property. 5 John Paquet had 
little to recommend him to the court. Some of 
his neighbors accused him of raping native 
women, and he had such an unsavory reputa
tion in the community that at one point the 
county judge declared him" a man of immoral 
habits ... incompetent to transact ordinary 
business affairs and generally untrustwor
thy."6 He was, however, a "white" man, and 
under Oregon's miscegenation law, that was 
enough to ensure that he won his case against 
Ophelia, an Indian woman. 
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The case eventually ended up in the Ore
gon Supreme Court. In making its decision, the 
key issue for the court was whether or not to 
recognize Fred and Ophelia's marriage, which 
violated Oregon's miscegenation law.7 The 
Court listened to-and then dismissed
Ophelia's argument that the marriage met the 
requirements for an Indian custom marriage 
and so should have been recognized as valid 
out of routine courtesy to the authority of 
another jurisdiction (that of the Tillamook 
tribe). 8 The Court also heard and dismissed 
Ophelia's claim that Oregon's miscegenation 
law discriminated against Indians and was 
therefore an unconstitutional denial of the 
Fourteenth Amendment guarantee of equal 
protection. The Court ingenuously explained 
its reasoning; it held that the Oregon misce
genation law did not discriminate because it 
"applied alike to all persons, either white, 
negroes, Chinese, Kanaka, or Indians." 9 Fol
lowing this logic, the Court declared Fred and 
Ophelia's marriage void because it violated 
Oregon's miscegenation law; it ordered that 
the estate and all its property be transferred to 
"the only relative in the state," John Paquet, to 
be distributed among him, his siblings and 
their heirs. 10 

As the Paquet case demonstrates, misce
genation law did not always prevent the for
mation of interracial relationships, sexual or 
otherwise. Fred and Ophelia had, after all, 
lived together for more than thirty years and 
had apparently won recognition as a couple 
from many of those around them; their perse
verance had even allowed them to elude grand 
jury crackdowns. They did not, however, man
age to escape the really crucial power of mis
cegenation law: the role it played in connect
ing white supremacy to the transmission of 
property. In American law, marriage provided 
the glue which allowed for the transmission of 
property from husbands to wives and their 
children; miscegenation law kept property 
within racial boundaries by invalidating mar
riages between white men and women of color 
whenever ancillary white relatives like John 
Paquet contested them. 11 ... Property, so often 
described in legal sources as simple economic 
assets (like land and capital) was actually a 
much more expansive phenomenon, one 
which took various forms and structured cru
cial relationships .... Race is in and of itself a 

kmd of property.12 As [legal scholar] Derrick 
Bell ... explains, most whites did-and still 
do-"expect the society to recognize an unspo
ken but no less vested property right in their 
'whiteness.'" "This right," Bell maintains, "is 
recognized and upheld by courts and the soci
ety like all property rights under a government 
created and sustained primarily for that pur
pose."13 

As applied to the Paquet case, this theme 
is easy to trace, for, in a sense, the victorious 
John Paquet had turned his "whiteness" (the 
best-and perhaps the only-asset he had) 
into property, and did so at Ophelia's expense. 
This transformation happened not once but 
repeatedly. One instance occurred shortly after 
the county judge had branded John Paquet 
immoral and unreliable. Dismissing these 
charges as the opinions of "a few scalawags 
and Garibaldi Indians," John Paquet's lawyers 
rallied enough white witnesses who would 
speak in his defense to mount an appeal which 
convinced a circuit court judge to declare 
Paquet competent to administer the estate.14 

Another example of the transformation of 
"whiteness" into property came when the Ore
gon Supreme Court ruled that Ophelia 
Paquet's "Indianness" disqualified her from 
legal marriage to a white man; with Ophelia 
thus out of the way, John and his siblings won 
the right to inherit the property. 

The second property relationship [is] illu
minated by the etymological connection be
tween the words "property" and "propriety." 
Miscegenation law played on this connection 
by drawing a sharp line between "legitimate 
marriage" on the one hand and "illicit sex" on 
the other, then defining all interracial rela
tionships as illicit sex. The distinction was a 
crucial one, for husbands were legally obli
gated to provide for legitimate wives and chil
dren, but men owed nothing to "mere" sexual 
partners: neither inheritance rights nor the 
legitimacy of children accompanied illicit rela
tionships. 

By defining all interracial relationships as 
illicit, miscegenation law did not so much pro
hibit or punish illicit sex as it did create and 
reproduce it. Conditioned by stereotypes 
which associated women of color with hyper
sexuality, judges routinely branded long-term 
settled relationships as "mere" sex rather than 
marriage. Laryers played to these assump-
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tions by reducing interracial relationships to 
interracial sex, then distinguishing interracial 
sex from marriage by associating it with pros
titution. Describing the relationship between 
Fred and Ophelia Paquet, for example, John 
Paquet's lawyers claimed that "the alleged 
'marriage' was a mere commercial affair" that 
did not deserve legal recognition because "the 
relations were entirely meretricious from their 
inception. "15 

It was all but impossible for women of 
color to escape the legacy of these associations. 
Ophelia Paquet's lawyers tried to find a way 
out by changing the subject. Rather than refut
ing the association between women of color 
and illicit sexuality, they highlighted its flip 
side, the supposed connection between white 
women and legitimate marriage. Ophelia 
Paquet, they told the judge, "had been to the 
man as good a wife as any white woman could 
have been." 16 In its final decision, the Oregon 
Supreme Court came as close as any court of 
that time did to accepting this line of argu
ment. Taking the unusual step of admitting 
that "the record is conclusive that [Ophelia] 
lived with [Fred] as a good and faithful wife 
for more than 30 years," the judges admitted 
that they felt some sympathy for Ophelia, 
enough to recommend-but not require-that 
John Paquet offer her what they called "a fair 
and reasonable settlement." 17 But ill the 
Paquet case, as ill other miscegenation cases, 
sexual morality, important as it was, was 
nonetheless still subordillate to channelling 
the transmission of property along racial .. , 
lines. Ophelia got a judicial pat on the head for 
good behavior, but John and his siblings got 
the property. 

Which brings me to the third form of 
property relationship structured by misce
genation laws-and, for that matter, marriage 
laws in general-and that is women's eco
nomic dependence on men. Here the problems 
started Jong before the final decision gave John 
Paquet control of the Paquet estate. One of the 
most illtrigtring facts about the Paquet case is 
that everyone acted as if the estate in question 
belonged solely to Fred Paquet. In fact, how
ever, throughout the Paquet marriage, Fred 
had whiled away most of his time; it was 
Ophelia's basket-making, fruit-picking, milk
selling, and wage work that had provided the 
illcome they needed to sustain themselves. 
And although the deed to their land was made 

out in Fred Paquet's name, the couple had 
used Ophelia's earnings, combilled with her 
proceeds from government payments to Till
amook tribal members, both to purchase the 
property and to pay the yearly taxes on it. It 
is significant ... that, although lawyers on 
both sides of the case knew this, neither they 
nor the Oregon Supreme Court judges con
sidered it a key issue at the trial in which 
Ophelia lost all legal right to what the courts 
considered "Fred's" estate. 

Indeed, Ophelia's economic contribution 
might never have been taken illto account if it 
were not for the fact that ill the wake of the 
Oregon Supreme Court decision, United States 
Indian officials found themselves responsible 
for the care of the now impoverished Ophelia. 
Apparently hoping both to defend Ophelia 
and to relieve themselves of the burden of her 
support, they sued John Paquet on Ophelia's 
behalf. Working through the federal courts 
that covered Indian relations and equity 
claims, rather than the state courts that 
enforced miscegenation laws, they eventually 
won a partial settlement. Yet their argument, 
too, reflected the assumption that men were 
better suited than women to the ownership of 
what the legal system referred to as "real" 
property. Although their brief claimed that 
"Fred Paquet had practically no income aside 
from the income he received through the labor 
and efforts of the said Ophelia Paquet," they 
asked the Court to grant Ophelia the right to 
only half of the Paquet Jand. 18 In the end, the 
Court ordered that Ophelia should receive a 
cash settlement (the amount was figured at 
half the value of the land), but only if she 
agreed to make her award contingent on its 
sale. 19 To get any settlement at all, Ophelia 
Paquet had to relinquish all claims to actual 
ownership of the land, although such a claim 
might have given her legal grounds to prevent 
its sale and so allow her to spend her final 
years on the property. 

It is not even clear that she received any 
payment on the settlement ordered by the 
court. As late as 1928, John Paquet's major 
creditor complained to a judge that Paquet had 
repeatedly turned down acceptable offers to 
sell the land; perhaps he had chosen to live on 
it himself. 20 

Like any single example, the Paquet case 
captures miscegenation law as it stood at one 
moment, and a very particular moment at that, 
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one that might be considered the high water 
mark of American courts' determination to 
structure both family formation and property 
transmission along racial dividing lines. 

Today, most Americans have trouble 
remembering that miscegenation laws ever 
existed ... [and] are incredulous at the injus
tice and the arbitrariness of the racial classifi
cations that stand out in [such] ... cases. [Yet] 
few ... notice that one of the themes raised in 
the Paquet case-the significance of marriage 
in structuring property transmission-not 
only remains alive and well, but has, in fact, 
outlived both the erosion of traditional patri
archy and the rise and fall of racial classifica
tions in marriage law. 

More than a generation after the demise 
of miscegenation laws ... the drawing of 
exclusionary lines around marriage [ contin
ues] .... The most prominent-though hardly 
the only-victims are lesbian and gay couples, 
who point out that the sex classifications cur
rently embedded ill marriage law operate in 
much the same way that the race classifications 
embedded in miscegenation laws once did: 
that is, they allow courts to categorize same
sex relationships as illicit sex rather than legit
imate marriage and they allow courts to 
exclude same-sex couples from the property 
benefits of marriage, which now illclude 
everything from tax advantages to medical 
insurance coverage. 

Both these modern legal battles and the 
earlier ones fought by couples like Fred and 
Ophelia Paquet suggest ... that focusing on 
the connections between property and the 
political economy of marriage ... offer a 
revealillg vantage point from which to study 
both the form and power of analogies between 
race and sex classifications in American law 
and the relationships between race and gen
der hierarchies in American history. 
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DOCUMENTS: Claiming an Education 

Mary Tape, "Ulhat right! have you to bar my children out of the school 
because she is a chinese Descend . ... " 

Until the passage of the Chinese Exclusion Act of 1882, political upheaval and dire 
poverty in China, contrasted with what appeared to be economic opportunities in the 
United States, drew thousands of Chinese to "Gold Mountain," their term for Califor
nia. Those who came initially were men, only a few of whom brought families. For many 
immigrants, the promise of Gold Mountain proved elusive; the reality was a lifetime of 
hard work and daily prejudice. Among the women who arrived were merchants' wives 
whose feet were bound-a painful mark of female subordination in the old country. 
Impoverished young women also arrived, many of whom had been kidnapped, lured 
by promises of marriage, or sold by poor parents to procurers in China who supplied 
prostitutes to the large population of unmarried Chinese men on the West Coast. Con
sidered the property of men in any case, women were not expected to have a public 
voice. There were, however, exceptions-women who demonstrated what an emanci
pated Chinese-American woman might become. Mary Tape was one of that number. 

Brought up in an orphanage in Shanghai, Mary Tape immigrated to the United 
States with missionaries when she was eleven years old. She lived for five years at the 
Ladies' Relief Society outside of Chinatown in San Francisco. Fluent in English and west
ernized in dress, she married Joseph Tape, with whom she had four children, one of 
whom was a daughter, Mamie. Mamie's parents wanted her to have an education that 
would best prepare her for life in the United States. But the San Francisco school sys
tem, which was prepared to educate the children of European immigrants, resisted the 
inclusion of Asians. 

Mamie Tape was denied entrance to a neighborhood school outside of Chinatown 
on the grounds that the association with Chinese children would be "very mentally and 
morally detrimental" to white children. The Tapes sued the Board of Education and 
won. 

But the School Board circumvented the court's ruling by establishing a separate 
school for Chinese children in Chinatown. Furious, Mary Tape responded. Her letter, 
while revealing an imperfect command of English, communicates her sentiments per
fectly. Compare her sense of injustice to that expressed by Keziah Kendall (pp. 198-200). 

I see that you are going to make all sorts of 
excuses to keep my child out off the Public 
Schools. Dear sirs, Will you please to tell me! 
Is it a disgrace to be Born a Chinese? Didn't 
God make us all!!! What right! have you to bar 

my children out of the school because she is a 
chinese Descend .... You have expended a lot 
of the Public money foolishly, all because of a 
one poor little Child. Her playmates is all Cau
casians ever since she could toddle around. If 

Quoted in Unbound Feet: A Social History of Chinese Women in San Francisco by Judy Yung (Berkeley, Los Ange
les, and London: University of California Press, 1995), p. 49. 
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